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Ten years after the Supreme Court's infamous eminent domain decision, Kelo v. New
London, Timothy and Christina Sandefur's Cornerstone of Liberty surveys the landscape of
property rights in the United States, from redevelopment projects that seize people's homes and
businesses for the benefit of politically-connected developers, to environmental regulations that
forbid people from building homes on land they supposedly own, to asset-forfeiture laws that let
the police seize property involved in a crime even if the owner is not accused of any wrongdoing.
This second edition has been almost completely rewritten, incorporating details learned only
after Kelo was decided, as well as an analysis of the post-Kelo reform efforts, and more recent
Supreme Court decisions such as the Sackett and Koontz cases. The Sandefurs combine real-
life stories with the philosophical and legal background of private property rights to show why the
right to ownership is one of the most essential of human rights. The Sandefurs also provide
practical recommendations for better protecting property owners.

"Not since Babe Ruth and Lou Gehrig has there been a one-two punch quite like Timothy and
Christina Sandefur. Both lawyers. Both authors. Both helping shape the country." -George F.
WillAbout the AuthorTimothy Sandefur is an adjunct scholar at the Cato Institute and a Principal
Attorney at the Pacific Legal Foundation, a nonprofit organization dedicated to defending
property rights and economic liberty nationwide. He is also the author of The Right to Earn A
Living: Economic Freedom And The Law (2010) and The Conscience of The Constitution
(2014).Christina Sandefur is Vice President for Policy at the Goldwater Institute, where she
develops strategic plans to transform public policy ideas into real-world results and litigates
cases advancing economic liberty, private property, free speech, and taxpayer rights. She is a
graduate of Hillsdale College and the Michigan State University College of Law, where she
served as notes editor on the Michigan State Law Review.
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Court’s decision in Kelo v. City of New London1 shocked the nation with the news that any
person’s home or business could be seized by the government through eminent domain to make
way for “redevelopment” projects dreamed up by bureaucrats and powerful private interest
groups. In response, state and federal lawmakers began drafting laws aimed at protecting
property owners from government takings. Six months later, when Cornerstone of Liberty:
Property Rights in 21st-Century America was first published, these reform measures were too
new for an in-depth study. But in the decade that followed, dozens of new developments in
courtrooms and legislatures had shifted the landscape of private property rights, often
dramatically, both for good and for bad.As attorneys at the Pacific Legal Foundation and the
Goldwater Institute—two nonprofit organizations devoted to the protection of constitutional
rights, including the fundamental right to own and use private property—we have been present
for many of the most fascinating, thrilling, and sometimes tragic changes that followed. We saw
the case of the Sackett family, ordered to cease construction on their Idaho home because a
single bureaucrat had deemed their property a “wetland,” exposing them to daily fines of
$75,000 but not entitling them even to a hearing. That case ended in victory when Pacific Legal
Foundation lawyers took the government to the U.S. Supreme Court. The case of the Koontz
family, denied a building permit because they refused to pay for the installation of new curbs on
a strip of land the government owned five miles away from their property, also ended in victory
when the Supreme Court struck down the government’s extortion attempt. And the “Kelo
backlash” comprised efforts by dozens of states to rein in government violations of private
property rights. Some of these were successful; others amounted to meaningless gestures.



Oregon voters approved Measure 37, providing strong new protections for property owners
whose land was rendered idle by government fiat. But only a few years later, that protection was
largely nullified by another ballot initiative. California’s Proposition 99 promised to protect
property owners but may have actually expanded government’s power to seize land. And
Arizona’s Proposition 207 was by far the most thorough and successful protection for property
rights enacted in the wake of Kelo. After a decade on the books, that initiative—written with help
from lawyers at the Goldwater Institute—is a striking success story and provides an excellent
model for states that want to provide meaningful security for one of the most essential of human
rights: the right to ownership. So much has happened in the years after Kelo that what started
out as a simple update to this book became a complete renovation.Private property rights are
not just dry abstractions of political philosophy. Nor is property a mere economic concept. Like
the freedoms of speech or religion, private property affects our everyday lives in countless
different ways. Notwithstanding the arguments of some political thinkers, property is not an
arbitrary social construct, but a deeply rooted human need, one that protects some of the most
essential, intangible values that make life worth living. “Of ownership,” wrote Walt Whitman, “as if
one fit to own things could not at pleasure enter upon all, and incorporate them into himself or
herself.”2 Ownership does, indeed, allow us to “enter upon” things and “incorporate them” into
our very being. One can only imagine how much poorer—literally!—our lives would be without
the right to own such property as wedding rings, photo albums, family homes that embody
generations of memories, or investment property that people hope will provide security for
retirement or a legacy for their heirs. A car can mean a chance for independence for a young
adult just starting out. An old house can mean shelter and autonomy for a person starting a new
life after a divorce. And a small business can mean self-sufficiency for entrepreneurs who, as
writer and businessman James Chan puts it, “feel compelled to express our individuality through
running our own businesses.”3 Anyone whose property has been stolen, whose home has been
burglarized, or whose small business has been bulldozed to make way for a government
“redevelopment” project, knows all too well the bitter sense of violation that comes when our
property rights are trampled upon.Property isn’t important just for individuals; it’s also essential
to economic growth and prosperity, secure savings and intelligent investment, and sophisticated
transactions that raise the standard of living for everybody in society. Property enables people to
organize resources and work together, to experiment with innovations, and to reap the rewards
of their hard work. During the 20th century, many misguided political leaders tried to abolish
private property, and the results were disastrous in every conceivable way. Many societies lost
everything, from prosperity and peace to the very notion of personal privacy. As Richard Pipes,
an expert on the history of Russia and the Soviet Union, concludes, “the right to property in and
of itself does not guarantee civil rights and liberties. But historically speaking, it has been the
single most effective device for ensuring both.”4 Totalitarian dictators have always known that
the destruction of private property is essential to their plans, because “what a man is, what he
does, and what he owns are of a piece, so that the assault on his belongings is an assault also



on his individuality and his right to life.”5America’s Founding Fathers well understood the
centrality of property rights for freedom and for a stable, prosperous, virtuous society. “That
alone is a just government,” wrote James Madison, “which impartially secures to every man,
whatever is his own.”6 During the 20th century, political and legal thinkers disregarded the
lessons the Founders taught and denigrated the importance of property rights. Property, they
argued, is really created by society or government rather than by individuals. Government should
solve social problems, therefore, by taking property from people who have it and giving it to
those who do not, or by giving the government the authority to control the use of property held
by individual owners. As those ideas gained hold in the United States, property owners were
increasingly burdened by laws that tell them what they may do with their property or impose
excruciating bureaucratic requirements on them whenever they want to use their land. In many
cases, government even takes their homes or belongings outright.When the security of private
property rights weakens, the social functions it serves are replaced by the forces of political
favoritism or personal influence. Madison warned that in a society where the U.S. Constitution
did not block “the stronger faction” from “unit[ing] and oppress[ing] the weaker, anarchy may . . .
truly be said to reign,”7 meaning that a citizen who might lose his home or business whenever
the rulers so choose can hardly be said to be safe or free. This danger is obvious in
dictatorships, but democracies risk a similar fate if they ignore the sanctity of individual rights.
That was what led Supreme Court Justice Robert Jackson, writing in the middle of World War II,
to boast of the protections that the Constitution provides to all forms of freedom: “The very
purpose of a Bill of Rights was to withdraw certain subjects from the vicissitudes of political
controversy,” he wrote. “One’s right to life, liberty, and property, to free speech, a free press,
freedom of worship and assembly, and other fundamental rights may not be submitted to vote;
they depend on the outcome of no elections.”8 Sadly, modern America frequently falls short of
that ideal.In what follows, we give a brief account of why property rights matter—to individuals
and to society. We then look at the protections property owners are promised in the Constitution
and how that promise is all too often rendered hollow. We look in particular at the abuse of
eminent domain—which gave rise to the Kelo decision—and at the “backlash” that followed. We
conclude with a close look at Arizona’s Proposition 207, the most successful of the post-Kelo
property rights reforms. Many of these points are illustrated with examples drawn from cases in
which the Pacific Legal Foundation and the Goldwater Institute have worked to defend the rights
of property owners. Some of these stories have happy endings; others are distressing. But the
nationwide outrage over Kelo has aroused Americans to the threat that expanding government
poses to their right to private property—and ultimately to all their rights. Private property really is
the cornerstone of liberty: without it, no other rights are possible. We hope this book will help
Americans restore protection for this crucial element of our freedom.1. Why Property Rights Are
ImportantFrank Bugryn and his three elderly siblings owned two houses and a Christmas tree
farm in Bristol, Connecticut. The family had lived on the 32-acre homestead for more than 60
years when city officials decided the Bugryns’ land would produce more tax revenue if it were



owned by the Yarde Metals Corporation instead. Because the property was next to a state
highway, the company hoped to construct a large sign and entranceway to attract more
business. But the Bugryns refused to sell, so in 1998 the city decided simply to take the land
from them and give it to Yarde Metals. It resorted to the traditional government power of eminent
domain.Frank and his family asked a state court to stop the city. “I don’t want to go anywhere,”
Frank told the court. “My parents built the family house in 1939, and I built my own house on the
property 42 years ago. I’m almost 78. Where am I going to go now?” The Bugryns argued that
the Fifth Amendment to the U.S. Constitution bars government from using eminent domain
except for a “public use,” and in their case, the city was taking the land not for a public use, but
for the private use of Yarde Metals. Nevertheless, the city argued that the taking was justified
because, as Mayor Frank Nicastro testified, the industrial park would “build up the tax base,”
which was “in the best interest of the future growth of the city.”1The court refused to intervene,
holding that the condemnations of the Bugryns’ homes “do not . . . constitute serious or material
injuries.”2 The Bugryns appealed, only to see the community rally against them. Even the nearby
newspaper, the Hartford Courant, editorialized repeatedly in favor of the city. Finally, the
Connecticut Appellate Court rejected their appeal, and the city continued its plans—even
though by this time the lawsuit had taken so long that Yarde Metals had given up and moved
away. The state supreme court declined to take the case, and the Bugryns were ordered to
leave.In 2004, when the family still refused to vacate their homes, the city initiated proceedings
to evict them. Once again, the Courant attacked them in an editorial, calling their resistance a
“public farce” and a “melodrama” and denouncing the family for “stall[ing] and draw[ing] upon the
public’s sympathy.”3 Meanwhile, 76-year-old Michael Dudko, husband of one of the Bugryn
sisters and a Polish immigrant who at the age of 15 had been abducted by the Nazis and forced
into farm labor, suffered a relapse of cancer and died. After a nearby radio station ran a story
about the Bugryns’ plight, an anonymous, irate telephone call forced the police to post a guard
in the mayor’s office.4 Relations within the Bugryn family became strained; when one sister
failed to leave her house in time, her nephew took the city’s side, telling reporters that “people
are pointing the finger at the mayor and the council and city officials, but all they’re really doing in
taking the property is using an eminent domain system that was given to them by the
legislature.”5 The reverberating effects of eminent domain not only disrupted the family and the
community; they also bred a sense of disillusionment best expressed by Frank Bugryn himself,
who told a reporter, “I’m a veteran of World War II; I fought for our freedom, democracy. But it
seems 60 years later it doesn’t work.” The family was eventually forced out.Frank’s grandson,
Michael Dudko, described how he felt about the whole experience. “It has become an act of
stealing,” he wrote. “Citizens’ private property rights are totally disregarded. You’re cheated on
the value of what they take. There is dishonesty on the part of elected officials [about] why they
are doing what they are doing. Those freedoms we all talk about on the Fourth of July don’t
mean much if our government can make a buck off its citizens by nullifying their
validity.”6Eminent domain—government’s power to force a person to sell his or her home,



business, or other property to the government for a price it deems “just compensation”—is one
of the most extreme forms of government coercion. But where in centuries past that power was
used to construct roads, canals, post offices, or military bases, it has now become a multibillion-
dollar industry. State and local governments now regularly seize people’s property to transfer it
to private companies to “create jobs” and increase tax income for the government.7 In 1999, the
city of Merriam, Kansas, condemned a Toyota dealership to sell its land to the BMW dealership
next door.8 That same year, a Washington state court upheld the city of Bremerton’s
condemnation of 22 homes to resell the land to private developers.9 Mesa, Arizona, condemned
a profitable brake shop to replace it with a more profitable hardware store.10 In one especially
egregious case, billionaire Donald Trump convinced the government of Atlantic City to condemn
the home of an elderly widow so that he could build a limousine parking lot.11 Although a state
court later blocked that condemnation, courts far more often allow bureaucrats to do whatever
they think best with citizens’ property. As attorney Jennifer Kruckeberg writes, “Corporations,
using cities as their personal real estate agents, are proposing the following assignment: ‘Find
me your most prominent location, get rid of what is on it, help me pay for it, and maybe you will
be lucky enough to have me move to your city.’ Such is the state of the current eminent domain
power.”12In the notorious 2005 case of Kelo v. City of New London, the U.S. Supreme Court held
that the Constitution does not forbid such condemnations, notwithstanding the constitutional
mandate that takings be for a “public use.”13 “Public use,” the Court declared, means the same
thing as “public benefit,” and it’s up to the legislature or the city council to decide what
distribution of property will benefit the public. That decision caused a national outcry, including a
formal resolution by the U.S. House of Representatives expressing its “grave disapproval.”14
Many state legislatures promptly revised their eminent domain laws after Kelo. But eminent
domain is only one of the many ways by which government takes away our property rights. The
Fifth Amendment requires government to pay owners “just compensation” when their land is
taken from them, yet an expanding array of laws and regulations deprives countless owners of
the value of their land—prohibiting them from using it or selling it or building on it—without
actually forcing them to hand over the deed. Often, owners are denied any compensation at all
for these “regulatory takings” on the theory that the government need not pay, since it did not
actually seize title to the land. But as the Supreme Court has recognized since at least the
1870s,15 if government can evade the just compensation requirement by using this technical
loophole—taking away the use of land but not the land itself—owners would be left with an
empty title and property rights would be all but meaningless.The beautiful resort community of
Lake Tahoe, which straddles the California-Nevada border, is governed by a special interstate
agency called the Tahoe Regional Planning Agency (TRPA). In 1981, the TRPA imposed a
“temporary moratorium” on all construction in the Lake Tahoe area to give itself time to study the
increasing amount of algae that was polluting the lake’s once-clear water. The agency’s report,
produced in 1984, recommended banning almost all construction in the area, but a federal court
held that those recommendations would still allow too much development, and it blocked the



report’s implementation. Not until 1987 did the TRPA produce a new report, recommending that
every piece of land in the area be subject to individual assessment for permission to build. But
over all that time, the moratorium on construction continued.Some 700 landowners filed suit
against the agency, arguing that it had effectively taken away their property by prohibiting them
from using it.16 Almost two decades of litigation followed. In 2000, the Ninth Circuit Court of
Appeals ruled that, although the “temporary” moratorium had barred construction for more than
a decade, the government did not need to pay compensation because it had not “taken” the
land. Two years later, the Supreme Court agreed. Justice John Paul Stevens, who would later
write the Kelo decision, held that the ban on construction was only temporary, and thus the
landowners (some 300 of whom had died by the time the Court took their case) still might be
able to use their property—someday.17 Besides, Stevens continued, government takes away so
much property from so many people that it could not possibly afford to pay for it. Seriously
enforcing the just compensation requirement “would transform government regulation into a
luxury few governments could afford . . . [and] render routine government processes prohibitively
expensive.”18 Because government doesn’t have the money, it can ignore the Constitution’s
guarantee of just compensation.The Bugryn family’s case, the Tahoe case, and many others like
them are individual episodes in a national property rights crisis. Private property has been a
central preoccupation of political and legal thinkers for many centuries, of course, but these
examples demonstrate what some philosophers have recognized all along: property is central to
our lives as individuals and as a society. Any country that tramples on property rights, that
routinely ignores them or violates them, is trifling with one of humanity’s primary values. Sadly,
many of America’s intellectual elite—the nation’s leading lawyers, judges, political scientists,
historians, and policymakers—no longer respect the central role that private property plays in
any healthy society.Testifying before the U.S. Senate on the subject of eminent domain months
after the Kelo case was decided, Thomas Merrill, a Columbia University law professor who once
served as deputy solicitor general of the United States, expressed astonishment at the public
outcry. He found it “remarkable,” he said, “indeed quite stunning,” that there was such an
“overwhelming reaction” against the Court’s decision. It “really sobered me quite a bit,” he told
the senators. “I’ve given a great deal of thought to what it is about the decision that has caused
this. . . . And I think there are many explanations, but I think the nub of the problem is that the
American people believe that property rights are invested with moral significance. It’s not just a
measure of value. It’s something that people think has an important moral and constitutional
dimension.”19Many academics regard such a notion as a passé superstition. But the American
people are right: property rights do have moral significance and a constitutional dimension.
Property is at the heart of many of the most important aspects of human life—from our needs for
privacy and for fellowship to our impulse to express ourselves and our need for information to
make investments to provide for the future or for emergencies. Property is central to nearly every
important decision we make and to our sense of ourselves as unique and valuable individuals.
That’s why we suffer when our property is taken away. A child who has his toy stolen by a bully



understands the moral significance of property. A teenager who buys her first car with her own
hard-earned money understands. So, too, does the homeowner who is ordered to give up her
family home so that the government can hand over the land to a private developer to build a
convention center, or the family that dreams of building a home on property they’ve purchased,
only to learn that the government refuses to issue a permit. No person who has lost something
precious is surprised at the idea that private property has an important moral
dimension.Property Is NaturalPrivate property is one of humanity’s great discoveries, like fire, or
DNA, or the scientific method. Like fire, property has the ability to release a kind of unseen
power from nature, to transform a desert waste into a luxurious resort like Las Vegas, for
instance. Like DNA, property represents something deeply ingrained in human nature; no
society has ever been found that did not have some concept of property. And, of course, we can
ignore what property rights teach us, just as we can ignore the scientific method. But the results
won’t be good.The concept of private property is much older than written history. The Greek
philosophers Plato and Aristotle debated the role property should play in a society, and in the
years since, virtually every political thinker has discussed how property relates to social life. The
universality of property suggests immediately that the concept is not just an arbitrary social
creation. Instead, property is something common to all human beings as human beings—it
doesn’t have to be taught to people because it is natural.Many animals have a sort of personal
sphere of privacy—a region around themselves where they don’t allow others or where they
allow only a few intimates. This tendency is closely related to the basic drive of any organism to
preserve itself from harm and to protect its territory and its resources.20 Human beings, too,
naturally develop a concept of “mine” in parallel with their development of self. Children discover
the word “mine” very early on, and they seek to exclude others, even their own parents, from
things they identify as theirs. Such early development suggests that the concept of “mine” is not
initially taught to children or absorbed by them from the surrounding culture, but expresses a
natural human tendency. A child’s “awareness of his own property rights,” wrote Dr. Benjamin
Spock, comes naturally “because it fits with his growing sense of self and assertion of self. Early
in his second year he becomes conscious of the fact that his body is his.” Indeed, what children
need to be taught is how to share, not how to believe in private property rights! And many
experts on raising children advise parents to take care not to push their children into “sharing”
too hard or too fast. “Most children have too great a need to hang on to their own things and too
little enjoyment of sharing to be able to yield—even for a few minutes,” wrote Spock. “In fact, I
have the impression that when parents make too insistent demands for sharing, it only makes a
child more ‘selfish.’ He feels that not only other children but his parents too are trying to deprive
him of his possessions.”21Some children have been raised in experimental conditions in
attempts to avoid exposing them to the concept of “mine”; yet they still develop the idea on their
own. Among the most extreme of such experiments was the establishment of Israeli communes,
called kibbutzim (singular: kibbutz), which tried to raise children without the concept of private
property. The experiment was a failure; parents found that only relentless conditioning could



wean children away from natural possessiveness. Although some children finally lost the
concept of property, research suggests that they grew up with a deep sense of alienation and
guilt, and a reluctance to engage in self-expression and friendship.22 The rising standard of
living in the 1950s sparked new desires for household comforts that gradually reintroduced
private property even among the adult kibbutzniks. “When the men who had volunteered for the
British army in World War II returned with electric teakettles or some other small furnishing,”
writes Joshua Muravchik, such trinkets “introduced an intolerable element of inequality. The
solution? Buy a kettle for each household. However, with a teakettle in each dwelling, the first
step had been taken in undermining communal dining. In subsequent similar cycles, each
member was furnished with a refrigerator and then a television.”23 Parents and children
increasingly demanded private sleeping quarters, and by the 1970s, children were rapidly
abandoning the kibbutzim for opportunities elsewhere. Most of the communes gradually
transformed into for-profit factories or resorts, or simply went bankrupt.A sense of self is a
natural need for humans. All animals necessarily distinguish between themselves and the
surrounding environment. Humans, however, engage in this process not only in our physical
capacities, but also in our minds.24 By relying on and manipulating objects, we can expand the
reach of our minds, incorporating the external environment into our thought processes and into
our very selves.25 We use the world around us to construct artifacts that expand our personal
boundaries over the world, to express ourselves, preserve our memories, and improve the
power of thinking. Calculators help us do math problems; diaries help us remember; and homes,
cars, businesses, and other objects enable us to construct and expand our minds in myriad
ways. Just as spiders spin webs, writes philosopher Daniel Dennett, so each human being
“makes a self,”26 through relationships, stories, habits, and ideas, as well as through the things
that we create, preserve, buy, and sell. The nature/nurture debate—the question of whether
property is natural or merely a social construct—thus oversimplifies the rich and dynamic
relationship between property as a cultural or legal institution and our personalities. That
interaction is what we mean by ownership.Consider the simple wedding ring. Invented perhaps
by the ancient Egyptians,27 wedding rings have long been cherished tokens, often handed
down from parents to children and grandchildren. In one sense, the ring is a mere social
convention—any other symbol, such as the Indian bindi, would do just as well. Yet for anyone
who wears one, a wedding ring is not merely a convention. Convention does not give a wedding
ring its value; most husbands and wives would treasure their rings just as much if they were
made of cheap metal as if they were made of gold or platinum, and if their rings were destroyed
or lost, they would still be upset even if they received equivalent payment or even an identical
ring in its place. Nor is a ring simply a token or signal to the outside world. Spouses cherish their
rings regardless of whether they convey to others the message that the wearer is married.
Spouses often use their rings as remembrances or tokens for themselves—reminders of their
own feelings and shared experiences. This was certainly the case for 79-year-old Pedro Panela,
who lost his wedding ring in 2014 while at his job in a Washington state casino. He had stopped



wearing the ring after his wife’s death a year earlier, worried he might lose or scratch it. But his
daughter had urged him to start wearing it again. “I constantly wear my mother’s wedding band,”
she explained. “I wanted my dad to wear his as well. Something for both of us to have to know
she’s always with us.” But Panela had been losing weight, and he noticed the ring missing shortly
after he started wearing it again. His daughter went on local television to ask for its return. “That
ring is probably not worth a lot,” she said. “It came from the Philippines. It was purchased many,
many, many years ago. It’s more the sentimental value of it.” Fortunately, a Good Samaritan
returned the ring.28Fittingly enough, this method of using objects to construct individual
identities, express values, and join with others echoes the experience of intimacy itself. Love is a
natural experience—not something dictated to us by social conventions. We love based on our
own needs as living creatures of a certain kind. The experience of love is obviously abstract and
ineffable and cannot be reduced to material objects. Yet we wrap it in an elaborate set of social
rules and rituals that simultaneously channel and express the feelings we call “love,” and that
experience would be impoverished without books of poetry, bouquets of flowers, photo albums,
wedding rings—the tiny trinkets or the vast estates—that intimate partners accumulate in their
years together. Our relationships to other owned objects—a family heirloom, a teddy bear from
childhood, an autograph from an admired celebrity, a fancy coat bought with one’s first paycheck
—are also much like the subjective experience of love. We often literally love these things, not for
their material value, but because they represent—physically embody—our values. Property
expresses, preserves, makes tangible, and helps us create and understand our sense of self
and of family. Without them, man is indeed a “poor, bare, forked animal.”29The most obvious
example of self-expression through private property is the home. Homes are more than
buildings; they are projections, and essential components, of our selves. They are ways in which
we extend our souls into the physical world. This is why being separated from our homes can be
a traumatic experience. “It is commonly observed,” writes Dennett,that old folks removed from
their homes to hospital settings are put at a tremendous disadvantage, even though their basic
bodily needs are well provided for. They often appear to be quite demented—to be utterly
incapable of feeding, clothing, and washing themselves. . . . Often, however, if they are returned
to their homes, they can manage quite well for themselves. How do they do this? Over the years,
they have loaded their home environments with ultrafamiliar landmarks, triggers for habits,
reminders of what to do, where to find the food, how to get dressed, where the telephone is, and
so forth. . . . Taking them out of their homes is literally separating them from large parts of their
minds—potentially just as devastating a development as undergoing brain surgery.30This idea
was never more beautifully expressed than in the award-winning 2012 film Still Mine. Based on a
true story,31 the movie stars James Cromwell as farmer Craig Morrison, who struggles to build a
small house for himself and his wife, Irene (Geneviève Bujold), who has begun to exhibit
symptoms of Alzheimer’s. When local bureaucrats start harassing him for building without
permits and bar him from selling his fresh strawberries without government approval, Morrison
wonders, “When did we become a country of bureaucrats?” At last he ignores their commands



that he cease construction and risks jail time, not because he thinks their rules too stringent, but
for the opposite reason: because as a skilled craftsman, proud of his workmanship, he is
impatient with officials who don’t understand what building a house or a piece of furniture really
means. He sees the nobility of his craft as a sort of “religion of rules”—not the petty, thoughtless
rules imposed by unthinking bureaucrats, but the profound, timeless principles that have always
formed the background of human life. “I’ve always believed in the tradition of building,” he tells
the judge at his trial. “My father taught me how to see lumber in a living tree. Truth in a wall that
was plumb or a corner that was square.” Part of Morrison’s religion of rules is providing for his
family. Another is the connection between people and the things they own, use, and love. “Do
you remember when I built our dining room table?” he asks Irene. “My father helped me mill the
boards. I put 12 coats of finish on that table.”She smiles. “You were very table-proud back
then.”“The first few years,” he continues, “every nick that table absorbed, I took it personally. It
was all I could see. The dent from a fork, scratch from a skate blade, the ghost of someone’s
handwriting pressed through a single piece of paper. . . . Well, there were a lot of times I
regretted not making that table out of oak. But as the years went by and the scars added up, the
imperfections turned that table into something else. That’s the thing about pine. Holds a lot of
memories.”The real Morrison had built four houses before he started work on the small
bungalow in 2007.32 But as he neared his 90th birthday, he was drawn into a three-year battle
with inspectors in his native New Brunswick, who objected that the home did not comply with
Canada’s National Building Standards. None of their complaints suggested that the house was
unsafe, but only that Morrison’s building style did not meet government specifications. For
example, inspectors cited him for using lumber that lacked the required government stamps. But
the reason there were no stamps was because Morrison, who had run a sawmill for 50 years,
milled the lumber himself. When an independent contractor examined the house, he pronounced
it safer than national standards required. Morrison, he said, had “put in a double floor that you
could walk an elephant across, he had a more sophisticated electrical system than the code
called for, the trusses he built, he built the old way, the way I did it in the 1960s, and he put in a
beautiful concrete foundation. . . . The house was built like a fort.” In the end, the judge refused to
send Morrison to jail for ignoring the compliance orders, and the bureaucrats allowed the couple
to stay in their home. But they made the Morrisons sign a waiver promising not to sue the
government if the house fell down. (It remains standing today.33) Before his death in 2013, at the
age of 94, Morrison reflected bitterly on his experience. “All I wanted to do is build a house, and I
was treated as if I was some kind of outlaw,” he said. “Our soldiers fought two world wars to
preserve our freedom, but where is it?”34What we own doesn’t just tell us about ourselves; in
some ways, it allows us to be ourselves in the first place. People express themselves through
objects, not just in art, but in the homes they decorate, the jewelry they wear, and even the kinds
of cars they drive. As Virginia Postrel explains, the things people own allow them to join
subcultures with which they feel a connection. “A mid-twentieth-century homemaker who
furnished her dining room with Colonial reproductions was engaged not in time travel or



archaeology but in self-expression: I like that. I’m like that.”35 This is also true of such personal
property as keychains, wristwatches, shoes, or necklaces. We wear buttons or baseball caps
with logos that identify us with political causes or musical styles, or find other ways to
differentiate ourselves from others and demonstrate membership in groups. We use property as
a cultural signal. Without the ability to own and use such objects, our senses of self-definition
and self-expression would suffer.Economists sometimes refer to the distinctive importance that
people ascribe to their property as “sentimental value,” a term sometimes used as a pejorative,
as if such value were really unimportant. But all value is, in one way or another, “sentimental,”
because the price of any object depends only on the needs and desires of people who want to
buy or sell it. And sentimental value is one of the most basic sources of economic value: we
associate objects with people and ideas and experiences and possibilities that are important to
us, and those associations make things precious.Nobody knows that better than people who
have had their property stolen from them. In 1994, Charles Francis Adams of Dover,
Massachusetts, suffered a very unusual theft when burglars made off with a family heirloom: the
earliest known portrait of Thomas Jefferson, painted by Mather Brown in 1786 and originally
owned by Charles’s ancestor, President John Adams.36 Although the portrait was insured for
$500,000, it was really priceless—depicting Jefferson at the age of 43, when he was America’s
ambassador to France. The painting was stashed in a concrete-reinforced safe, but thieves pried
the safe open, broke through the concrete, and made off with the portrait. It took the Federal
Bureau of Investigation two years to find the painting and return it to Adams. “This is a painting
that has sentimental value to the Adamses, and it’s an important piece of American history,” said
Adams’s spokeswoman.37 But historical value and sentimental value are essentially the same
thing. The reason antiques, paintings, or family heirlooms have any value at all is because
people treasure their past and invest objects with the value they associate with that past.
Jefferson himself understood this well. In 1825, the year before he died, his granddaughter Ellen
lost several treasured belongings in a shipwreck—including a writing desk that had been made
for her at Monticello. As a replacement, Jefferson sent her the portable desk on which he had
composed the Declaration of Independence. Objects, he wrote, “acquire a superstitious value
because of their connection with particular persons,” and “surely a connection with the great
Charter of our Independence may give a value to what has been associated with that.” He joked
that it might even someday be “carried in the procession of our nation’s birthday as the relics of
the saints are in those of the church.” But Ellen’s husband recognized the true value of the
object: “I feel a sentiment almost of awe, and approach it with respect,” he wrote. “I would fain
consider it as no longer inanimate, and mute, but as something to be interrogated, and
caressed.”38 We say an object is “priceless” because it is invested with this kind of spiritual
value.People also find sentimental value in property they’ve worked hard for. Property owners
believe they have a right to property because they have earned it—they have put time, energy,
labor, and worry into a house or an invention or a business. That time, energy, labor, and worry
belonged, at the outset, to them—those things, like the food or water they have consumed, are



part of their own unique selves. Somewhere along the line, they chose to mix that labor and
creativity—to transform part of themselves—into the things they come to see as their “own.”
They tend to be especially proud of the things they have earned through hard work. The most
obvious example is what lawyers call “property by creation”: a person’s right to own something
because she made it for herself, as in the story of the Little Red Hen. When she bakes the
bread, the Little Red Hen thinks of it as hers, not because society or the law has given the bread
to her, but because she went through the trouble of making it. Her claim to it is consequently
more justified than the claims of the other animals, who did not create it. Many legal and
economic justifications can also be advanced on behalf of the hen’s right to own the bread, but
the important thing is the moral insight that goes into declaring that she owns what she has
made. We don’t ask about how the laws in her jurisdiction treat property or labor: we say that the
bread is hers because she invested her time and energy in making it. That time and energy
cannot be replaced or substituted. To say that the bread is “hers” is to say that she has, at some
point, exchanged a part of her self to make it and that depriving her of it (or of the money she
might make by selling it) would be to deprive her wrongly of a part of her self.This is not to say
that property only belongs to us if we earn it. We acquire property in many ways—buying and
selling, receiving gifts, inheriting—which are just so long as we have harmed no other person in
acquiring it. The most obvious example is our own bodies. No person earns his or her heart,
lungs, and brain; these are gifts or inheritances. But we have harmed no other person in
acquiring them, and no other person has a better claim over our bodies than we do.Not only are
property rights a natural aspect of individual existence, they are also universal among human
societies. For example, contrary to popular mythology, American Indians had a sense of “mine”
and “not mine” and sophisticated rules regarding ownership and exchange.39 In some cases,
they developed complex economies with long-distantance trading outposts and intricate
exchange agreements, all of which depended on property rights.40 American Indians were often
justly outraged when whites trespassed on their property or confiscated it outright. Those
seizures—and the U.S. government’s refusal to enforce American Indian property rights—led to
such travesties as the Trail of Tears, in which more than 47,000 Indians were evicted from land
that justly belonged to them. Some nations have committed vastly worse atrocities by trying to
eradicate the concept of property entirely. Even where such societies survived for a time, they
did so at the cost of profound infringements on personal privacy and individual identity.
Shakespeare probably put it best. When Shylock is stripped of all his property at the climax of
Merchant of Venice, he begs the duke just to kill him:Nay, take my life and all; pardon not that:
You take my house when you do take the prop That doth sustain my house; you take my life
When you do take the means whereby I live.41The importance of private property in enabling
people to define their individual personalities is dramatically illustrated by the experiences of
groups, such as the Shakers, that tried to abolish property. Named for the way they danced and
shook during worship, the Shakers established communes in several states in the 19th century.
There they dedicated themselves to the principles of celibacy, sobriety, and the abolition of



private property. But although the Shakers were a peaceful and unusually successful movement,
their rejection of private property came at a high cost: a ruthless war against individuality and
privacy.42 Members of the society all dressed alike, newspapers were censored, and topics of
conversation had to be preapproved by elders.43 Men and women were not allowed to visit
each other without a specific reason, or to pass on the stairs, or to give each other gifts, or to
touch; in fact, they were required to keep at least five feet between them at all times. The whole
community was devoted to routine manual labor. One observer noted that community meetings
“were rather dull, as the members had nothing to converse about save the family affairs; for
those who troubled themselves about the things of the world, were not considered good
Shakers. . . . The principal subject of conversation was eating and drinking. One brother
sometimes eulogized a sister whom he thought the best cook, and who could make the best
‘Johnnycake.’”44 Every aspect of Shaker routine was subject to inflexible rules, and strict
enforcement was maintained by elders who spied through peepholes and from watch
towers.45By abolishing property rights, the Shakers essentially abolished the boundaries that
separated them from each other or gave them any sense of personal autonomy. Edward
Andrews, a noted expert on the Shakers, concludes that “under such conditions, an atmosphere
of mutual suspicion was almost inevitable; the feeling that one was being spied on every hour of
the day was bound to deprive the individual of dignity and self-respect.”46 Amazingly, despite
this relentless attack on individuality and ownership, some Shakers still managed to satisfy their
desires for privacy and individuality; archaeology at Shaker villages has turned up the remains of
a thriving black market in whiskey, perfume, and baldness cures.47A much more horrible
example of the consequences of attacking the concept of ownership was the Soviet Union’s
effort to abolish private property in the 20th century. The Russian Revolution of 1917 initiated a
catastrophe unprecedented in human history, during which the Soviet government murdered
some 20 million people and imprisoned many millions more in concentration camps.48 The
Soviet war on private property destroyed all safeguards against the cruelest whims of reigning
dictators, and its communist experiment demonstrates, better than anything ever has, how
private property rights serve as a shield, protecting people against government-sponsored
injustice. Shortly after the revolution put him in power, Vladimir Lenin imposed collective
ownership on every business in the country that employed more than four people. The
consequence was total economic collapse. Unable to enjoy the rewards of their labor, workers
lost initiative. Industrial production fell more than 80 percent in seven years, and grain production
fell by 40 percent.49 Lenin relented briefly, but his successor, Josef Stalin, resumed the cruel
policy of collectivization. In 1932, when Stalin ordered Ukraine’s farmers to turn over an ever-
increasing share of their harvest to the state, the farmers rebelled by hiding their products from
government inspectors. Stalin ordered 5,400 of them executed and another 125,000 sent to
prison camps.50 Over the years that followed, forced collectivization took the lives of at least 2
million people—possibly seven times that many.51Soviet movies, books, and newspapers were
censored. Artists were strictly controlled.52 Soviet authorities, having seized ownership of



theaters, paper mills, and printing presses, restricted what could be published or performed.53
Secret police watched citizens’ every move, maintaining strict control over art, science, religion,
education, employment, and the military, and often arresting citizens in the dark of night and
subjecting them to brutal and eerily clandestine punishment. Later dictators were only slightly
less cruel. Along with Nazi Germany, the Soviet experience occasioned a new word:
totalitarianism, total government control of all aspects of life. There was no refuge for dissent or
nonconformity and few incentives for creativity. The Soviet economy was almost always
stagnant; shortages and breadlines were features of daily life, and much technological
advancement came from espionage or from copying Western countries. The government
maintained control over the countryside by allowing only its own Machinery Tractor Stations to
own tractors, so that farmers could not risk displeasing the authorities on whom their livelihoods
depended.54 In the cities, a shortage of housing caused by state control of the housing market,
as well as the party’s program to eliminate privacy, led the government to force families to live
together in small apartments.55 Alcoholism became rampant—15 percent of Soviet government
revenues came from the sale of alcohol alone.56 As historian Martin Malia concludes, the heart
of these great evils was the attack on property rights. “For the suppression of private property,
profit, and the market is tantamount to the suppression of civil society and all individual
autonomy. And although this can be approximated for a time, it requires an inordinate application
of force that cannot be sustained indefinitely.”57Astonishingly, despite its mortifying zeal, the
Soviet police state never managed to create a wholly propertyless society. After the first years of
communism produced famine and collapse, Lenin instituted the New Economic Plan, which
sought to increase productivity by allowing producers keep more of what they made. The New
Economic Plan was shut down only a few years later, but when the Soviet government again
allowed farmers to have private gardens and to keep the crops they grew there, the result was a
booming black market. For the rest of the Soviet Union’s history, the government would alternate
between periods of relative thaw, during which private property was tolerated to some degree,
and periods of freeze, when it was again confiscated by the state.58 Meanwhile, Soviet citizens
bickered jealously over even small pieces of property59 and found ingenious ways to hide
treasured belongings. The Croatian writer Slavenka Drakulić recalled how she cherished the
rare Italian doll some relatives bought for her. Such dolls were unavailable back home, and
Drakulić’s girlfriends made do with paper dolls instead. “Girls from my class would come to my
home after school just to see the doll. Or, rather, not just a doll but an icon, a message from
another world, a fragment of one reality that pierced into the other like a shard of broken
glass. . . . [F]or the first time in my life I felt I owned something important[.]”60 But probably
nobody better expressed the tragedy of the communist experience than the novelist Ayn Rand,
who escaped from the Soviet Union in the 1920s and published a novel, We the Living, about
the country she left behind. “Don’t you know,” her main character asks a Soviet soldier, “that
there are things, in the best of us, which no outside hand should dare to touch? Things sacred
because, and only because, one can say, ‘This is mine’?”61From the most primitive societies to



the most sophisticated, from ancient history to the present day, from robust free-market societies
like pre-1997 Hong Kong to the darkest tyrannies on earth, such as present-day North Korea, no
society has ever existed without at least some concept of private property. Even societies that
have tried hard to eliminate it and persecuted people who tried to defend it have failed to erase it
completely. The reason is that private property is a natural and vital part of human existence.62
People flourish only in societies where they can keep the things they earn and create a sphere of
personal autonomy in which they can be themselves.The Soviet Union and many other nations
that tried to abolish property rights found their inspiration in the works of political philosophers
who argued that property rights are not natural but rather are the product of social conventions,
which can be changed. For example, Jean-Jacques Rousseau and Karl Marx (who was heavily
influenced by Rousseau) contended that property is an artificial invention, and a basically
corrupt one, which is taught to us through a sort of cultural propaganda instituted by the
wealthy.63 According to this theory, humanity originally lived in perfect harmony with nature, in a
life of “noble savagery,” without property or the selfish, individualistic attitudes it causes. Man in
that state was supremely happy. As Allan Bloom explains, this Rousseauian natural man lives in
the moment, in primitive, unworried simplicity. “He is not frightened of death because he cannot
conceive it; he only avoids pain. He has no need to fight his fellow creatures except when there
is a scarcity of the bare necessities.”64 But humanity fell from this Eden and became alienated
from nature when it developed reason and private property. These things made man rational,
competitive, selfish, and unequal. Those who obtained the most property then decided that the
best way to protect it was to create government.Government, and the rules upon which it is
founded, including the rules of private property, exists only to perpetuate that inequality. By
overthrowing the system and creating a truly equal society—one with no private property—man
could once again enjoy real freedom. All activity would then be organized to serve the “general
will” of society. This is not to be confused with the will of the majority or even the will of “all”;
instead, the general will is the will of the “people as a whole,” cleansed of selfishness by a
dictator whose powers would be unencumbered by the barriers of private property. Obeying the
general will would prevent self-interest and individualism from once again creating inequality and
unhappiness.Marx and his followers made what they called a more “scientific” version of this
argument. Before the origin of society, they claimed, human beings lived in a state of “primitive
communism,” in tribes that shared the product of all labor in common. Before the invention of
agriculture, this primitive communism enabled people to live without the problems of
overpopulation and isolation. But with the advent of farming, a “social surplus” was created—that
is, more food was produced than was consumed. How to divide that surplus became a problem,
and the solution was devised by wealthier, sneakier members of the community: they invented
the idea of private property, to monopolize as much of the surplus as possible. Property rights,
therefore, are inherently connected with inequality, oppression, and the exploitation of the poor.
Because the rules on which modern society is based rest on the idea of private property, Marx
continues, civilization itself leads to inequality, selfishness, and poverty. The anti-social concept



of ownership corrupts everything, including even the deepest parts of people’s minds. In Marx’s
words, “It is not the consciousness of men that determines their being, but, on the contrary, their
social being that determines their consciousness.”65 And since the existence of property rights
“determines the consciousness” of everyone in society, no transaction can really be the product
of a free agreement, even though the people involved may think it is. An employee, for instance,
may think he or she is freely choosing to work for an employer, but in reality he or she is being
exploited and robbed of his or her freedom. People are controlled, subtly, by the wealthy
manipulators of society, through the very idea of ownership. To make people really free,
therefore, we must abolish private property and build a society in which individual acts are
organized by “society as a whole.”Such theories have several flaws, not the least of which is that
they are not supported by history. No evidence exists that humans ever lived in any state of
“primitive communism.” Private property is a natural part of the way humans live and flourish.
Moreover, private property, and especially the private ownership of “surplus” capital, is
enormously beneficial to society—particularly to those who are least well off—because those
who own surplus capital can invest it in experimental new enterprises that raise the standard of
living and create jobs. Those innovations make every hour of labor more productive, which gives
rise to more food, more goods, and even more leisure time.Worst of all, however, Rousseau’s
and Marx’s theories are profoundly hostile to individual initiative and even to the notion that
individuals can think for themselves. This makes room for dangerous levels of control by
government. If people’s minds are made up for them by the “relations of production” that are
“independent of their will,” then little room exists for important spiritual values such as
independence, integrity, or self-determination. The terrible crimes that communist societies have
committed against people are the direct consequence of Marx’s rejection of individualism. In
Marxist societies, individuals are generally considered expendable—tools the government may
use to accomplish what it considers the “public good.” Because the “public” is virtually
impossible to identify, and what is “good” for it is always open to debate, such a perspective
allows government to get away with doing almost anything, no matter how cruel. And the
eradication of private property ensures that the people have no refuge against tyranny. When
Mao Zedong proclaimed China’s Great Leap Forward in 1958, private farming was proscribed
and private households abolished. Rural communities were forced into factory labor or ordered
to produce steel in backyard furnaces, on pain of imprisonment or execution. In desperation,
some melted down their farming tools and kitchen pots. Somewhere around 45 million people
perished.66 The economy only worsened.The idea of property rights originates not with social
agreement, but with individuals who deserve to keep the things they earn and inherit and to use
the things that belong to them. No basis exists for the belief that property is created by society or
government. Yet political and legal intellectuals still widely espouse that belief. For example, law
professor Cass Sunstein has argued that “governmental rules lie behind the exercise of rights of
property, contract, and tort,” so that a regime of private property is itself simply a creation of the
state; thus the state may change the rules—depriving people of what they absurdly suppose are



“their” things—whenever doing so is in society’s interest. “A major problem with the pre–New
Deal framework,” he writes,was that it treated the existing distribution of resources and
opportunities as prepolitical and presocial . . . when in fact it was not. . . . [The] private or
voluntary private sphere . . . was actually itself a creation of law and hardly purely voluntary.
When the law of trespass enabled an employer to exclude an employee from “his” property
unless the employee met certain conditions, the law was crucially involved. Without the law of
trespass, and accompanying legal rules of contract and tort, the relationship between employers
and employees would not be what it now is; indeed, it would be extremely difficult to figure out
what that relationship might be, if it would exist in recognizable form at all.67Copyright © 2015
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Court’s decision in Kelo v. City of New London1 shocked the nation with the news that any
person’s home or business could be seized by the government through eminent domain to make
way for “redevelopment” projects dreamed up by bureaucrats and powerful private interest
groups. In response, state and federal lawmakers began drafting laws aimed at protecting
property owners from government takings. Six months later, when Cornerstone of Liberty:
Property Rights in 21st-Century America was first published, these reform measures were too
new for an in-depth study. But in the decade that followed, dozens of new developments in
courtrooms and legislatures had shifted the landscape of private property rights, often
dramatically, both for good and for bad.As attorneys at the Pacific Legal Foundation and the
Goldwater Institute—two nonprofit organizations devoted to the protection of constitutional
rights, including the fundamental right to own and use private property—we have been present
for many of the most fascinating, thrilling, and sometimes tragic changes that followed. We saw
the case of the Sackett family, ordered to cease construction on their Idaho home because a
single bureaucrat had deemed their property a “wetland,” exposing them to daily fines of
$75,000 but not entitling them even to a hearing. That case ended in victory when Pacific Legal
Foundation lawyers took the government to the U.S. Supreme Court. The case of the Koontz
family, denied a building permit because they refused to pay for the installation of new curbs on
a strip of land the government owned five miles away from their property, also ended in victory
when the Supreme Court struck down the government’s extortion attempt. And the “Kelo
backlash” comprised efforts by dozens of states to rein in government violations of private
property rights. Some of these were successful; others amounted to meaningless gestures.
Oregon voters approved Measure 37, providing strong new protections for property owners
whose land was rendered idle by government fiat. But only a few years later, that protection was
largely nullified by another ballot initiative. California’s Proposition 99 promised to protect
property owners but may have actually expanded government’s power to seize land. And
Arizona’s Proposition 207 was by far the most thorough and successful protection for property
rights enacted in the wake of Kelo. After a decade on the books, that initiative—written with help
from lawyers at the Goldwater Institute—is a striking success story and provides an excellent
model for states that want to provide meaningful security for one of the most essential of human
rights: the right to ownership. So much has happened in the years after Kelo that what started
out as a simple update to this book became a complete renovation.Private property rights are



not just dry abstractions of political philosophy. Nor is property a mere economic concept. Like
the freedoms of speech or religion, private property affects our everyday lives in countless
different ways. Notwithstanding the arguments of some political thinkers, property is not an
arbitrary social construct, but a deeply rooted human need, one that protects some of the most
essential, intangible values that make life worth living. “Of ownership,” wrote Walt Whitman, “as if
one fit to own things could not at pleasure enter upon all, and incorporate them into himself or
herself.”2 Ownership does, indeed, allow us to “enter upon” things and “incorporate them” into
our very being. One can only imagine how much poorer—literally!—our lives would be without
the right to own such property as wedding rings, photo albums, family homes that embody
generations of memories, or investment property that people hope will provide security for
retirement or a legacy for their heirs. A car can mean a chance for independence for a young
adult just starting out. An old house can mean shelter and autonomy for a person starting a new
life after a divorce. And a small business can mean self-sufficiency for entrepreneurs who, as
writer and businessman James Chan puts it, “feel compelled to express our individuality through
running our own businesses.”3 Anyone whose property has been stolen, whose home has been
burglarized, or whose small business has been bulldozed to make way for a government
“redevelopment” project, knows all too well the bitter sense of violation that comes when our
property rights are trampled upon.Property isn’t important just for individuals; it’s also essential
to economic growth and prosperity, secure savings and intelligent investment, and sophisticated
transactions that raise the standard of living for everybody in society. Property enables people to
organize resources and work together, to experiment with innovations, and to reap the rewards
of their hard work. During the 20th century, many misguided political leaders tried to abolish
private property, and the results were disastrous in every conceivable way. Many societies lost
everything, from prosperity and peace to the very notion of personal privacy. As Richard Pipes,
an expert on the history of Russia and the Soviet Union, concludes, “the right to property in and
of itself does not guarantee civil rights and liberties. But historically speaking, it has been the
single most effective device for ensuring both.”4 Totalitarian dictators have always known that
the destruction of private property is essential to their plans, because “what a man is, what he
does, and what he owns are of a piece, so that the assault on his belongings is an assault also
on his individuality and his right to life.”5America’s Founding Fathers well understood the
centrality of property rights for freedom and for a stable, prosperous, virtuous society. “That
alone is a just government,” wrote James Madison, “which impartially secures to every man,
whatever is his own.”6 During the 20th century, political and legal thinkers disregarded the
lessons the Founders taught and denigrated the importance of property rights. Property, they
argued, is really created by society or government rather than by individuals. Government should
solve social problems, therefore, by taking property from people who have it and giving it to
those who do not, or by giving the government the authority to control the use of property held
by individual owners. As those ideas gained hold in the United States, property owners were
increasingly burdened by laws that tell them what they may do with their property or impose



excruciating bureaucratic requirements on them whenever they want to use their land. In many
cases, government even takes their homes or belongings outright.When the security of private
property rights weakens, the social functions it serves are replaced by the forces of political
favoritism or personal influence. Madison warned that in a society where the U.S. Constitution
did not block “the stronger faction” from “unit[ing] and oppress[ing] the weaker, anarchy may . . .
truly be said to reign,”7 meaning that a citizen who might lose his home or business whenever
the rulers so choose can hardly be said to be safe or free. This danger is obvious in
dictatorships, but democracies risk a similar fate if they ignore the sanctity of individual rights.
That was what led Supreme Court Justice Robert Jackson, writing in the middle of World War II,
to boast of the protections that the Constitution provides to all forms of freedom: “The very
purpose of a Bill of Rights was to withdraw certain subjects from the vicissitudes of political
controversy,” he wrote. “One’s right to life, liberty, and property, to free speech, a free press,
freedom of worship and assembly, and other fundamental rights may not be submitted to vote;
they depend on the outcome of no elections.”8 Sadly, modern America frequently falls short of
that ideal.In what follows, we give a brief account of why property rights matter—to individuals
and to society. We then look at the protections property owners are promised in the Constitution
and how that promise is all too often rendered hollow. We look in particular at the abuse of
eminent domain—which gave rise to the Kelo decision—and at the “backlash” that followed. We
conclude with a close look at Arizona’s Proposition 207, the most successful of the post-Kelo
property rights reforms. Many of these points are illustrated with examples drawn from cases in
which the Pacific Legal Foundation and the Goldwater Institute have worked to defend the rights
of property owners. Some of these stories have happy endings; others are distressing. But the
nationwide outrage over Kelo has aroused Americans to the threat that expanding government
poses to their right to private property—and ultimately to all their rights. Private property really is
the cornerstone of liberty: without it, no other rights are possible. We hope this book will help
Americans restore protection for this crucial element of our freedom.PrefaceIn 2005, the
Supreme Court’s decision in Kelo v. City of New London1 shocked the nation with the news that
any person’s home or business could be seized by the government through eminent domain to
make way for “redevelopment” projects dreamed up by bureaucrats and powerful private interest
groups. In response, state and federal lawmakers began drafting laws aimed at protecting
property owners from government takings. Six months later, when Cornerstone of Liberty:
Property Rights in 21st-Century America was first published, these reform measures were too
new for an in-depth study. But in the decade that followed, dozens of new developments in
courtrooms and legislatures had shifted the landscape of private property rights, often
dramatically, both for good and for bad. As attorneys at the Pacific Legal Foundation and the
Goldwater Institute—two nonprofit organizations devoted to the protection of constitutional
rights, including the fundamental right to own and use private property—we have been present
for many of the most fascinating, thrilling, and sometimes tragic changes that followed. We saw
the case of the Sackett family, ordered to cease construction on their Idaho home because a



single bureaucrat had deemed their property a “wetland,” exposing them to daily fines of
$75,000 but not entitling them even to a hearing. That case ended in victory when Pacific Legal
Foundation lawyers took the government to the U.S. Supreme Court. The case of the Koontz
family, denied a building permit because they refused to pay for the installation of new curbs on
a strip of land the government owned five miles away from their property, also ended in victory
when the Supreme Court struck down the government’s extortion attempt. And the “Kelo
backlash” comprised efforts by dozens of states to rein in government violations of private
property rights. Some of these were successful; others amounted to meaningless gestures.
Oregon voters approved Measure 37, providing strong new protections for property owners
whose land was rendered idle by government fiat. But only a few years later, that protection was
largely nullified by another ballot initiative. California’s Proposition 99 promised to protect
property owners but may have actually expanded government’s power to seize land. And
Arizona’s Proposition 207 was by far the most thorough and successful protection for property
rights enacted in the wake of Kelo. After a decade on the books, that initiative—written with help
from lawyers at the Goldwater Institute—is a striking success story and provides an excellent
model for states that want to provide meaningful security for one of the most essential of human
rights: the right to ownership. So much has happened in the years after Kelo that what started
out as a simple update to this book became a complete renovation. Private property rights are
not just dry abstractions of political philosophy. Nor is property a mere economic concept. Like
the freedoms of speech or religion, private property affects our everyday lives in countless
different ways. Notwithstanding the arguments of some political thinkers, property is not an
arbitrary social construct, but a deeply rooted human need, one that protects some of the most
essential, intangible values that make life worth living. “Of ownership,” wrote Walt Whitman, “as if
one fit to own things could not at pleasure enter upon all, and incorporate them into himself or
herself.”2 Ownership does, indeed, allow us to “enter upon” things and “incorporate them” into
our very being. One can only imagine how much poorer—literally!—our lives would be without
the right to own such property as wedding rings, photo albums, family homes that embody
generations of memories, or investment property that people hope will provide security for
retirement or a legacy for their heirs. A car can mean a chance for independence for a young
adult just starting out. An old house can mean shelter and autonomy for a person starting a new
life after a divorce. And a small business can mean self-sufficiency for entrepreneurs who, as
writer and businessman James Chan puts it, “feel compelled to express our individuality through
running our own businesses.”3 Anyone whose property has been stolen, whose home has been
burglarized, or whose small business has been bulldozed to make way for a government
“redevelopment” project, knows all too well the bitter sense of violation that comes when our
property rights are trampled upon. Property isn’t important just for individuals; it’s also essential
to economic growth and prosperity, secure savings and intelligent investment, and sophisticated
transactions that raise the standard of living for everybody in society. Property enables people to
organize resources and work together, to experiment with innovations, and to reap the rewards



of their hard work. During the 20th century, many misguided political leaders tried to abolish
private property, and the results were disastrous in every conceivable way. Many societies lost
everything, from prosperity and peace to the very notion of personal privacy. As Richard Pipes,
an expert on the history of Russia and the Soviet Union, concludes, “the right to property in and
of itself does not guarantee civil rights and liberties. But historically speaking, it has been the
single most effective device for ensuring both.”4 Totalitarian dictators have always known that
the destruction of private property is essential to their plans, because “what a man is, what he
does, and what he owns are of a piece, so that the assault on his belongings is an assault also
on his individuality and his right to life.”5 America’s Founding Fathers well understood the
centrality of property rights for freedom and for a stable, prosperous, virtuous society. “That
alone is a just government,” wrote James Madison, “which impartially secures to every man,
whatever is his own.”6 During the 20th century, political and legal thinkers disregarded the
lessons the Founders taught and denigrated the importance of property rights. Property, they
argued, is really created by society or government rather than by individuals. Government should
solve social problems, therefore, by taking property from people who have it and giving it to
those who do not, or by giving the government the authority to control the use of property held
by individual owners. As those ideas gained hold in the United States, property owners were
increasingly burdened by laws that tell them what they may do with their property or impose
excruciating bureaucratic requirements on them whenever they want to use their land. In many
cases, government even takes their homes or belongings outright. When the security of private
property rights weakens, the social functions it serves are replaced by the forces of political
favoritism or personal influence. Madison warned that in a society where the U.S. Constitution
did not block “the stronger faction” from “unit[ing] and oppress[ing] the weaker, anarchy may . . .
truly be said to reign,”7 meaning that a citizen who might lose his home or business whenever
the rulers so choose can hardly be said to be safe or free. This danger is obvious in
dictatorships, but democracies risk a similar fate if they ignore the sanctity of individual rights.
That was what led Supreme Court Justice Robert Jackson, writing in the middle of World War II,
to boast of the protections that the Constitution provides to all forms of freedom: “The very
purpose of a Bill of Rights was to withdraw certain subjects from the vicissitudes of political
controversy,” he wrote. “One’s right to life, liberty, and property, to free speech, a free press,
freedom of worship and assembly, and other fundamental rights may not be submitted to vote;
they depend on the outcome of no elections.”8 Sadly, modern America frequently falls short of
that ideal. In what follows, we give a brief account of why property rights matter—to individuals
and to society. We then look at the protections property owners are promised in the Constitution
and how that promise is all too often rendered hollow. We look in particular at the abuse of
eminent domain—which gave rise to the Kelo decision—and at the “backlash” that followed. We
conclude with a close look at Arizona’s Proposition 207, the most successful of the post-Kelo
property rights reforms. Many of these points are illustrated with examples drawn from cases in
which the Pacific Legal Foundation and the Goldwater Institute have worked to defend the rights



of property owners. Some of these stories have happy endings; others are distressing. But the
nationwide outrage over Kelo has aroused Americans to the threat that expanding government
poses to their right to private property—and ultimately to all their rights. Private property really is
the cornerstone of liberty: without it, no other rights are possible. We hope this book will help
Americans restore protection for this crucial element of our freedom.1. Why Property Rights Are
ImportantFrank Bugryn and his three elderly siblings owned two houses and a Christmas tree
farm in Bristol, Connecticut. The family had lived on the 32-acre homestead for more than 60
years when city officials decided the Bugryns’ land would produce more tax revenue if it were
owned by the Yarde Metals Corporation instead. Because the property was next to a state
highway, the company hoped to construct a large sign and entranceway to attract more
business. But the Bugryns refused to sell, so in 1998 the city decided simply to take the land
from them and give it to Yarde Metals. It resorted to the traditional government power of eminent
domain.Frank and his family asked a state court to stop the city. “I don’t want to go anywhere,”
Frank told the court. “My parents built the family house in 1939, and I built my own house on the
property 42 years ago. I’m almost 78. Where am I going to go now?” The Bugryns argued that
the Fifth Amendment to the U.S. Constitution bars government from using eminent domain
except for a “public use,” and in their case, the city was taking the land not for a public use, but
for the private use of Yarde Metals. Nevertheless, the city argued that the taking was justified
because, as Mayor Frank Nicastro testified, the industrial park would “build up the tax base,”
which was “in the best interest of the future growth of the city.”1The court refused to intervene,
holding that the condemnations of the Bugryns’ homes “do not . . . constitute serious or material
injuries.”2 The Bugryns appealed, only to see the community rally against them. Even the nearby
newspaper, the Hartford Courant, editorialized repeatedly in favor of the city. Finally, the
Connecticut Appellate Court rejected their appeal, and the city continued its plans—even
though by this time the lawsuit had taken so long that Yarde Metals had given up and moved
away. The state supreme court declined to take the case, and the Bugryns were ordered to
leave.In 2004, when the family still refused to vacate their homes, the city initiated proceedings
to evict them. Once again, the Courant attacked them in an editorial, calling their resistance a
“public farce” and a “melodrama” and denouncing the family for “stall[ing] and draw[ing] upon the
public’s sympathy.”3 Meanwhile, 76-year-old Michael Dudko, husband of one of the Bugryn
sisters and a Polish immigrant who at the age of 15 had been abducted by the Nazis and forced
into farm labor, suffered a relapse of cancer and died. After a nearby radio station ran a story
about the Bugryns’ plight, an anonymous, irate telephone call forced the police to post a guard
in the mayor’s office.4 Relations within the Bugryn family became strained; when one sister
failed to leave her house in time, her nephew took the city’s side, telling reporters that “people
are pointing the finger at the mayor and the council and city officials, but all they’re really doing in
taking the property is using an eminent domain system that was given to them by the
legislature.”5 The reverberating effects of eminent domain not only disrupted the family and the
community; they also bred a sense of disillusionment best expressed by Frank Bugryn himself,



who told a reporter, “I’m a veteran of World War II; I fought for our freedom, democracy. But it
seems 60 years later it doesn’t work.” The family was eventually forced out.Frank’s grandson,
Michael Dudko, described how he felt about the whole experience. “It has become an act of
stealing,” he wrote. “Citizens’ private property rights are totally disregarded. You’re cheated on
the value of what they take. There is dishonesty on the part of elected officials [about] why they
are doing what they are doing. Those freedoms we all talk about on the Fourth of July don’t
mean much if our government can make a buck off its citizens by nullifying their
validity.”6Eminent domain—government’s power to force a person to sell his or her home,
business, or other property to the government for a price it deems “just compensation”—is one
of the most extreme forms of government coercion. But where in centuries past that power was
used to construct roads, canals, post offices, or military bases, it has now become a multibillion-
dollar industry. State and local governments now regularly seize people’s property to transfer it
to private companies to “create jobs” and increase tax income for the government.7 In 1999, the
city of Merriam, Kansas, condemned a Toyota dealership to sell its land to the BMW dealership
next door.8 That same year, a Washington state court upheld the city of Bremerton’s
condemnation of 22 homes to resell the land to private developers.9 Mesa, Arizona, condemned
a profitable brake shop to replace it with a more profitable hardware store.10 In one especially
egregious case, billionaire Donald Trump convinced the government of Atlantic City to condemn
the home of an elderly widow so that he could build a limousine parking lot.11 Although a state
court later blocked that condemnation, courts far more often allow bureaucrats to do whatever
they think best with citizens’ property. As attorney Jennifer Kruckeberg writes, “Corporations,
using cities as their personal real estate agents, are proposing the following assignment: ‘Find
me your most prominent location, get rid of what is on it, help me pay for it, and maybe you will
be lucky enough to have me move to your city.’ Such is the state of the current eminent domain
power.”12In the notorious 2005 case of Kelo v. City of New London, the U.S. Supreme Court held
that the Constitution does not forbid such condemnations, notwithstanding the constitutional
mandate that takings be for a “public use.”13 “Public use,” the Court declared, means the same
thing as “public benefit,” and it’s up to the legislature or the city council to decide what
distribution of property will benefit the public. That decision caused a national outcry, including a
formal resolution by the U.S. House of Representatives expressing its “grave disapproval.”14
Many state legislatures promptly revised their eminent domain laws after Kelo. But eminent
domain is only one of the many ways by which government takes away our property rights. The
Fifth Amendment requires government to pay owners “just compensation” when their land is
taken from them, yet an expanding array of laws and regulations deprives countless owners of
the value of their land—prohibiting them from using it or selling it or building on it—without
actually forcing them to hand over the deed. Often, owners are denied any compensation at all
for these “regulatory takings” on the theory that the government need not pay, since it did not
actually seize title to the land. But as the Supreme Court has recognized since at least the
1870s,15 if government can evade the just compensation requirement by using this technical



loophole—taking away the use of land but not the land itself—owners would be left with an
empty title and property rights would be all but meaningless.The beautiful resort community of
Lake Tahoe, which straddles the California-Nevada border, is governed by a special interstate
agency called the Tahoe Regional Planning Agency (TRPA). In 1981, the TRPA imposed a
“temporary moratorium” on all construction in the Lake Tahoe area to give itself time to study the
increasing amount of algae that was polluting the lake’s once-clear water. The agency’s report,
produced in 1984, recommended banning almost all construction in the area, but a federal court
held that those recommendations would still allow too much development, and it blocked the
report’s implementation. Not until 1987 did the TRPA produce a new report, recommending that
every piece of land in the area be subject to individual assessment for permission to build. But
over all that time, the moratorium on construction continued.Some 700 landowners filed suit
against the agency, arguing that it had effectively taken away their property by prohibiting them
from using it.16 Almost two decades of litigation followed. In 2000, the Ninth Circuit Court of
Appeals ruled that, although the “temporary” moratorium had barred construction for more than
a decade, the government did not need to pay compensation because it had not “taken” the
land. Two years later, the Supreme Court agreed. Justice John Paul Stevens, who would later
write the Kelo decision, held that the ban on construction was only temporary, and thus the
landowners (some 300 of whom had died by the time the Court took their case) still might be
able to use their property—someday.17 Besides, Stevens continued, government takes away so
much property from so many people that it could not possibly afford to pay for it. Seriously
enforcing the just compensation requirement “would transform government regulation into a
luxury few governments could afford . . . [and] render routine government processes prohibitively
expensive.”18 Because government doesn’t have the money, it can ignore the Constitution’s
guarantee of just compensation.The Bugryn family’s case, the Tahoe case, and many others like
them are individual episodes in a national property rights crisis. Private property has been a
central preoccupation of political and legal thinkers for many centuries, of course, but these
examples demonstrate what some philosophers have recognized all along: property is central to
our lives as individuals and as a society. Any country that tramples on property rights, that
routinely ignores them or violates them, is trifling with one of humanity’s primary values. Sadly,
many of America’s intellectual elite—the nation’s leading lawyers, judges, political scientists,
historians, and policymakers—no longer respect the central role that private property plays in
any healthy society.Testifying before the U.S. Senate on the subject of eminent domain months
after the Kelo case was decided, Thomas Merrill, a Columbia University law professor who once
served as deputy solicitor general of the United States, expressed astonishment at the public
outcry. He found it “remarkable,” he said, “indeed quite stunning,” that there was such an
“overwhelming reaction” against the Court’s decision. It “really sobered me quite a bit,” he told
the senators. “I’ve given a great deal of thought to what it is about the decision that has caused
this. . . . And I think there are many explanations, but I think the nub of the problem is that the
American people believe that property rights are invested with moral significance. It’s not just a



measure of value. It’s something that people think has an important moral and constitutional
dimension.”19Many academics regard such a notion as a passé superstition. But the American
people are right: property rights do have moral significance and a constitutional dimension.
Property is at the heart of many of the most important aspects of human life—from our needs for
privacy and for fellowship to our impulse to express ourselves and our need for information to
make investments to provide for the future or for emergencies. Property is central to nearly every
important decision we make and to our sense of ourselves as unique and valuable individuals.
That’s why we suffer when our property is taken away. A child who has his toy stolen by a bully
understands the moral significance of property. A teenager who buys her first car with her own
hard-earned money understands. So, too, does the homeowner who is ordered to give up her
family home so that the government can hand over the land to a private developer to build a
convention center, or the family that dreams of building a home on property they’ve purchased,
only to learn that the government refuses to issue a permit. No person who has lost something
precious is surprised at the idea that private property has an important moral
dimension.Property Is NaturalPrivate property is one of humanity’s great discoveries, like fire, or
DNA, or the scientific method. Like fire, property has the ability to release a kind of unseen
power from nature, to transform a desert waste into a luxurious resort like Las Vegas, for
instance. Like DNA, property represents something deeply ingrained in human nature; no
society has ever been found that did not have some concept of property. And, of course, we can
ignore what property rights teach us, just as we can ignore the scientific method. But the results
won’t be good.The concept of private property is much older than written history. The Greek
philosophers Plato and Aristotle debated the role property should play in a society, and in the
years since, virtually every political thinker has discussed how property relates to social life. The
universality of property suggests immediately that the concept is not just an arbitrary social
creation. Instead, property is something common to all human beings as human beings—it
doesn’t have to be taught to people because it is natural.Many animals have a sort of personal
sphere of privacy—a region around themselves where they don’t allow others or where they
allow only a few intimates. This tendency is closely related to the basic drive of any organism to
preserve itself from harm and to protect its territory and its resources.20 Human beings, too,
naturally develop a concept of “mine” in parallel with their development of self. Children discover
the word “mine” very early on, and they seek to exclude others, even their own parents, from
things they identify as theirs. Such early development suggests that the concept of “mine” is not
initially taught to children or absorbed by them from the surrounding culture, but expresses a
natural human tendency. A child’s “awareness of his own property rights,” wrote Dr. Benjamin
Spock, comes naturally “because it fits with his growing sense of self and assertion of self. Early
in his second year he becomes conscious of the fact that his body is his.” Indeed, what children
need to be taught is how to share, not how to believe in private property rights! And many
experts on raising children advise parents to take care not to push their children into “sharing”
too hard or too fast. “Most children have too great a need to hang on to their own things and too



little enjoyment of sharing to be able to yield—even for a few minutes,” wrote Spock. “In fact, I
have the impression that when parents make too insistent demands for sharing, it only makes a
child more ‘selfish.’ He feels that not only other children but his parents too are trying to deprive
him of his possessions.”21Some children have been raised in experimental conditions in
attempts to avoid exposing them to the concept of “mine”; yet they still develop the idea on their
own. Among the most extreme of such experiments was the establishment of Israeli communes,
called kibbutzim (singular: kibbutz), which tried to raise children without the concept of private
property. The experiment was a failure; parents found that only relentless conditioning could
wean children away from natural possessiveness. Although some children finally lost the
concept of property, research suggests that they grew up with a deep sense of alienation and
guilt, and a reluctance to engage in self-expression and friendship.22 The rising standard of
living in the 1950s sparked new desires for household comforts that gradually reintroduced
private property even among the adult kibbutzniks. “When the men who had volunteered for the
British army in World War II returned with electric teakettles or some other small furnishing,”
writes Joshua Muravchik, such trinkets “introduced an intolerable element of inequality. The
solution? Buy a kettle for each household. However, with a teakettle in each dwelling, the first
step had been taken in undermining communal dining. In subsequent similar cycles, each
member was furnished with a refrigerator and then a television.”23 Parents and children
increasingly demanded private sleeping quarters, and by the 1970s, children were rapidly
abandoning the kibbutzim for opportunities elsewhere. Most of the communes gradually
transformed into for-profit factories or resorts, or simply went bankrupt.A sense of self is a
natural need for humans. All animals necessarily distinguish between themselves and the
surrounding environment. Humans, however, engage in this process not only in our physical
capacities, but also in our minds.24 By relying on and manipulating objects, we can expand the
reach of our minds, incorporating the external environment into our thought processes and into
our very selves.25 We use the world around us to construct artifacts that expand our personal
boundaries over the world, to express ourselves, preserve our memories, and improve the
power of thinking. Calculators help us do math problems; diaries help us remember; and homes,
cars, businesses, and other objects enable us to construct and expand our minds in myriad
ways. Just as spiders spin webs, writes philosopher Daniel Dennett, so each human being
“makes a self,”26 through relationships, stories, habits, and ideas, as well as through the things
that we create, preserve, buy, and sell. The nature/nurture debate—the question of whether
property is natural or merely a social construct—thus oversimplifies the rich and dynamic
relationship between property as a cultural or legal institution and our personalities. That
interaction is what we mean by ownership.Consider the simple wedding ring. Invented perhaps
by the ancient Egyptians,27 wedding rings have long been cherished tokens, often handed
down from parents to children and grandchildren. In one sense, the ring is a mere social
convention—any other symbol, such as the Indian bindi, would do just as well. Yet for anyone
who wears one, a wedding ring is not merely a convention. Convention does not give a wedding



ring its value; most husbands and wives would treasure their rings just as much if they were
made of cheap metal as if they were made of gold or platinum, and if their rings were destroyed
or lost, they would still be upset even if they received equivalent payment or even an identical
ring in its place. Nor is a ring simply a token or signal to the outside world. Spouses cherish their
rings regardless of whether they convey to others the message that the wearer is married.
Spouses often use their rings as remembrances or tokens for themselves—reminders of their
own feelings and shared experiences. This was certainly the case for 79-year-old Pedro Panela,
who lost his wedding ring in 2014 while at his job in a Washington state casino. He had stopped
wearing the ring after his wife’s death a year earlier, worried he might lose or scratch it. But his
daughter had urged him to start wearing it again. “I constantly wear my mother’s wedding band,”
she explained. “I wanted my dad to wear his as well. Something for both of us to have to know
she’s always with us.” But Panela had been losing weight, and he noticed the ring missing shortly
after he started wearing it again. His daughter went on local television to ask for its return. “That
ring is probably not worth a lot,” she said. “It came from the Philippines. It was purchased many,
many, many years ago. It’s more the sentimental value of it.” Fortunately, a Good Samaritan
returned the ring.28Fittingly enough, this method of using objects to construct individual
identities, express values, and join with others echoes the experience of intimacy itself. Love is a
natural experience—not something dictated to us by social conventions. We love based on our
own needs as living creatures of a certain kind. The experience of love is obviously abstract and
ineffable and cannot be reduced to material objects. Yet we wrap it in an elaborate set of social
rules and rituals that simultaneously channel and express the feelings we call “love,” and that
experience would be impoverished without books of poetry, bouquets of flowers, photo albums,
wedding rings—the tiny trinkets or the vast estates—that intimate partners accumulate in their
years together. Our relationships to other owned objects—a family heirloom, a teddy bear from
childhood, an autograph from an admired celebrity, a fancy coat bought with one’s first paycheck
—are also much like the subjective experience of love. We often literally love these things, not for
their material value, but because they represent—physically embody—our values. Property
expresses, preserves, makes tangible, and helps us create and understand our sense of self
and of family. Without them, man is indeed a “poor, bare, forked animal.”29The most obvious
example of self-expression through private property is the home. Homes are more than
buildings; they are projections, and essential components, of our selves. They are ways in which
we extend our souls into the physical world. This is why being separated from our homes can be
a traumatic experience. “It is commonly observed,” writes Dennett,that old folks removed from
their homes to hospital settings are put at a tremendous disadvantage, even though their basic
bodily needs are well provided for. They often appear to be quite demented—to be utterly
incapable of feeding, clothing, and washing themselves. . . . Often, however, if they are returned
to their homes, they can manage quite well for themselves. How do they do this? Over the years,
they have loaded their home environments with ultrafamiliar landmarks, triggers for habits,
reminders of what to do, where to find the food, how to get dressed, where the telephone is, and



so forth. . . . Taking them out of their homes is literally separating them from large parts of their
minds—potentially just as devastating a development as undergoing brain surgery.30This idea
was never more beautifully expressed than in the award-winning 2012 film Still Mine. Based on a
true story,31 the movie stars James Cromwell as farmer Craig Morrison, who struggles to build a
small house for himself and his wife, Irene (Geneviève Bujold), who has begun to exhibit
symptoms of Alzheimer’s. When local bureaucrats start harassing him for building without
permits and bar him from selling his fresh strawberries without government approval, Morrison
wonders, “When did we become a country of bureaucrats?” At last he ignores their commands
that he cease construction and risks jail time, not because he thinks their rules too stringent, but
for the opposite reason: because as a skilled craftsman, proud of his workmanship, he is
impatient with officials who don’t understand what building a house or a piece of furniture really
means. He sees the nobility of his craft as a sort of “religion of rules”—not the petty, thoughtless
rules imposed by unthinking bureaucrats, but the profound, timeless principles that have always
formed the background of human life. “I’ve always believed in the tradition of building,” he tells
the judge at his trial. “My father taught me how to see lumber in a living tree. Truth in a wall that
was plumb or a corner that was square.” Part of Morrison’s religion of rules is providing for his
family. Another is the connection between people and the things they own, use, and love. “Do
you remember when I built our dining room table?” he asks Irene. “My father helped me mill the
boards. I put 12 coats of finish on that table.”She smiles. “You were very table-proud back
then.”“The first few years,” he continues, “every nick that table absorbed, I took it personally. It
was all I could see. The dent from a fork, scratch from a skate blade, the ghost of someone’s
handwriting pressed through a single piece of paper. . . . Well, there were a lot of times I
regretted not making that table out of oak. But as the years went by and the scars added up, the
imperfections turned that table into something else. That’s the thing about pine. Holds a lot of
memories.”The real Morrison had built four houses before he started work on the small
bungalow in 2007.32 But as he neared his 90th birthday, he was drawn into a three-year battle
with inspectors in his native New Brunswick, who objected that the home did not comply with
Canada’s National Building Standards. None of their complaints suggested that the house was
unsafe, but only that Morrison’s building style did not meet government specifications. For
example, inspectors cited him for using lumber that lacked the required government stamps. But
the reason there were no stamps was because Morrison, who had run a sawmill for 50 years,
milled the lumber himself. When an independent contractor examined the house, he pronounced
it safer than national standards required. Morrison, he said, had “put in a double floor that you
could walk an elephant across, he had a more sophisticated electrical system than the code
called for, the trusses he built, he built the old way, the way I did it in the 1960s, and he put in a
beautiful concrete foundation. . . . The house was built like a fort.” In the end, the judge refused to
send Morrison to jail for ignoring the compliance orders, and the bureaucrats allowed the couple
to stay in their home. But they made the Morrisons sign a waiver promising not to sue the
government if the house fell down. (It remains standing today.33) Before his death in 2013, at the



age of 94, Morrison reflected bitterly on his experience. “All I wanted to do is build a house, and I
was treated as if I was some kind of outlaw,” he said. “Our soldiers fought two world wars to
preserve our freedom, but where is it?”34What we own doesn’t just tell us about ourselves; in
some ways, it allows us to be ourselves in the first place. People express themselves through
objects, not just in art, but in the homes they decorate, the jewelry they wear, and even the kinds
of cars they drive. As Virginia Postrel explains, the things people own allow them to join
subcultures with which they feel a connection. “A mid-twentieth-century homemaker who
furnished her dining room with Colonial reproductions was engaged not in time travel or
archaeology but in self-expression: I like that. I’m like that.”35 This is also true of such personal
property as keychains, wristwatches, shoes, or necklaces. We wear buttons or baseball caps
with logos that identify us with political causes or musical styles, or find other ways to
differentiate ourselves from others and demonstrate membership in groups. We use property as
a cultural signal. Without the ability to own and use such objects, our senses of self-definition
and self-expression would suffer.Economists sometimes refer to the distinctive importance that
people ascribe to their property as “sentimental value,” a term sometimes used as a pejorative,
as if such value were really unimportant. But all value is, in one way or another, “sentimental,”
because the price of any object depends only on the needs and desires of people who want to
buy or sell it. And sentimental value is one of the most basic sources of economic value: we
associate objects with people and ideas and experiences and possibilities that are important to
us, and those associations make things precious.Nobody knows that better than people who
have had their property stolen from them. In 1994, Charles Francis Adams of Dover,
Massachusetts, suffered a very unusual theft when burglars made off with a family heirloom: the
earliest known portrait of Thomas Jefferson, painted by Mather Brown in 1786 and originally
owned by Charles’s ancestor, President John Adams.36 Although the portrait was insured for
$500,000, it was really priceless—depicting Jefferson at the age of 43, when he was America’s
ambassador to France. The painting was stashed in a concrete-reinforced safe, but thieves pried
the safe open, broke through the concrete, and made off with the portrait. It took the Federal
Bureau of Investigation two years to find the painting and return it to Adams. “This is a painting
that has sentimental value to the Adamses, and it’s an important piece of American history,” said
Adams’s spokeswoman.37 But historical value and sentimental value are essentially the same
thing. The reason antiques, paintings, or family heirlooms have any value at all is because
people treasure their past and invest objects with the value they associate with that past.
Jefferson himself understood this well. In 1825, the year before he died, his granddaughter Ellen
lost several treasured belongings in a shipwreck—including a writing desk that had been made
for her at Monticello. As a replacement, Jefferson sent her the portable desk on which he had
composed the Declaration of Independence. Objects, he wrote, “acquire a superstitious value
because of their connection with particular persons,” and “surely a connection with the great
Charter of our Independence may give a value to what has been associated with that.” He joked
that it might even someday be “carried in the procession of our nation’s birthday as the relics of



the saints are in those of the church.” But Ellen’s husband recognized the true value of the
object: “I feel a sentiment almost of awe, and approach it with respect,” he wrote. “I would fain
consider it as no longer inanimate, and mute, but as something to be interrogated, and
caressed.”38 We say an object is “priceless” because it is invested with this kind of spiritual
value.People also find sentimental value in property they’ve worked hard for. Property owners
believe they have a right to property because they have earned it—they have put time, energy,
labor, and worry into a house or an invention or a business. That time, energy, labor, and worry
belonged, at the outset, to them—those things, like the food or water they have consumed, are
part of their own unique selves. Somewhere along the line, they chose to mix that labor and
creativity—to transform part of themselves—into the things they come to see as their “own.”
They tend to be especially proud of the things they have earned through hard work. The most
obvious example is what lawyers call “property by creation”: a person’s right to own something
because she made it for herself, as in the story of the Little Red Hen. When she bakes the
bread, the Little Red Hen thinks of it as hers, not because society or the law has given the bread
to her, but because she went through the trouble of making it. Her claim to it is consequently
more justified than the claims of the other animals, who did not create it. Many legal and
economic justifications can also be advanced on behalf of the hen’s right to own the bread, but
the important thing is the moral insight that goes into declaring that she owns what she has
made. We don’t ask about how the laws in her jurisdiction treat property or labor: we say that the
bread is hers because she invested her time and energy in making it. That time and energy
cannot be replaced or substituted. To say that the bread is “hers” is to say that she has, at some
point, exchanged a part of her self to make it and that depriving her of it (or of the money she
might make by selling it) would be to deprive her wrongly of a part of her self.This is not to say
that property only belongs to us if we earn it. We acquire property in many ways—buying and
selling, receiving gifts, inheriting—which are just so long as we have harmed no other person in
acquiring it. The most obvious example is our own bodies. No person earns his or her heart,
lungs, and brain; these are gifts or inheritances. But we have harmed no other person in
acquiring them, and no other person has a better claim over our bodies than we do.Not only are
property rights a natural aspect of individual existence, they are also universal among human
societies. For example, contrary to popular mythology, American Indians had a sense of “mine”
and “not mine” and sophisticated rules regarding ownership and exchange.39 In some cases,
they developed complex economies with long-distantance trading outposts and intricate
exchange agreements, all of which depended on property rights.40 American Indians were often
justly outraged when whites trespassed on their property or confiscated it outright. Those
seizures—and the U.S. government’s refusal to enforce American Indian property rights—led to
such travesties as the Trail of Tears, in which more than 47,000 Indians were evicted from land
that justly belonged to them. Some nations have committed vastly worse atrocities by trying to
eradicate the concept of property entirely. Even where such societies survived for a time, they
did so at the cost of profound infringements on personal privacy and individual identity.



Shakespeare probably put it best. When Shylock is stripped of all his property at the climax of
Merchant of Venice, he begs the duke just to kill him:Nay, take my life and all; pardon not that:
You take my house when you do take the prop That doth sustain my house; you take my life
When you do take the means whereby I live.41The importance of private property in enabling
people to define their individual personalities is dramatically illustrated by the experiences of
groups, such as the Shakers, that tried to abolish property. Named for the way they danced and
shook during worship, the Shakers established communes in several states in the 19th century.
There they dedicated themselves to the principles of celibacy, sobriety, and the abolition of
private property. But although the Shakers were a peaceful and unusually successful movement,
their rejection of private property came at a high cost: a ruthless war against individuality and
privacy.42 Members of the society all dressed alike, newspapers were censored, and topics of
conversation had to be preapproved by elders.43 Men and women were not allowed to visit
each other without a specific reason, or to pass on the stairs, or to give each other gifts, or to
touch; in fact, they were required to keep at least five feet between them at all times. The whole
community was devoted to routine manual labor. One observer noted that community meetings
“were rather dull, as the members had nothing to converse about save the family affairs; for
those who troubled themselves about the things of the world, were not considered good
Shakers. . . . The principal subject of conversation was eating and drinking. One brother
sometimes eulogized a sister whom he thought the best cook, and who could make the best
‘Johnnycake.’”44 Every aspect of Shaker routine was subject to inflexible rules, and strict
enforcement was maintained by elders who spied through peepholes and from watch
towers.45By abolishing property rights, the Shakers essentially abolished the boundaries that
separated them from each other or gave them any sense of personal autonomy. Edward
Andrews, a noted expert on the Shakers, concludes that “under such conditions, an atmosphere
of mutual suspicion was almost inevitable; the feeling that one was being spied on every hour of
the day was bound to deprive the individual of dignity and self-respect.”46 Amazingly, despite
this relentless attack on individuality and ownership, some Shakers still managed to satisfy their
desires for privacy and individuality; archaeology at Shaker villages has turned up the remains of
a thriving black market in whiskey, perfume, and baldness cures.47A much more horrible
example of the consequences of attacking the concept of ownership was the Soviet Union’s
effort to abolish private property in the 20th century. The Russian Revolution of 1917 initiated a
catastrophe unprecedented in human history, during which the Soviet government murdered
some 20 million people and imprisoned many millions more in concentration camps.48 The
Soviet war on private property destroyed all safeguards against the cruelest whims of reigning
dictators, and its communist experiment demonstrates, better than anything ever has, how
private property rights serve as a shield, protecting people against government-sponsored
injustice. Shortly after the revolution put him in power, Vladimir Lenin imposed collective
ownership on every business in the country that employed more than four people. The
consequence was total economic collapse. Unable to enjoy the rewards of their labor, workers



lost initiative. Industrial production fell more than 80 percent in seven years, and grain production
fell by 40 percent.49 Lenin relented briefly, but his successor, Josef Stalin, resumed the cruel
policy of collectivization. In 1932, when Stalin ordered Ukraine’s farmers to turn over an ever-
increasing share of their harvest to the state, the farmers rebelled by hiding their products from
government inspectors. Stalin ordered 5,400 of them executed and another 125,000 sent to
prison camps.50 Over the years that followed, forced collectivization took the lives of at least 2
million people—possibly seven times that many.51Soviet movies, books, and newspapers were
censored. Artists were strictly controlled.52 Soviet authorities, having seized ownership of
theaters, paper mills, and printing presses, restricted what could be published or performed.53
Secret police watched citizens’ every move, maintaining strict control over art, science, religion,
education, employment, and the military, and often arresting citizens in the dark of night and
subjecting them to brutal and eerily clandestine punishment. Later dictators were only slightly
less cruel. Along with Nazi Germany, the Soviet experience occasioned a new word:
totalitarianism, total government control of all aspects of life. There was no refuge for dissent or
nonconformity and few incentives for creativity. The Soviet economy was almost always
stagnant; shortages and breadlines were features of daily life, and much technological
advancement came from espionage or from copying Western countries. The government
maintained control over the countryside by allowing only its own Machinery Tractor Stations to
own tractors, so that farmers could not risk displeasing the authorities on whom their livelihoods
depended.54 In the cities, a shortage of housing caused by state control of the housing market,
as well as the party’s program to eliminate privacy, led the government to force families to live
together in small apartments.55 Alcoholism became rampant—15 percent of Soviet government
revenues came from the sale of alcohol alone.56 As historian Martin Malia concludes, the heart
of these great evils was the attack on property rights. “For the suppression of private property,
profit, and the market is tantamount to the suppression of civil society and all individual
autonomy. And although this can be approximated for a time, it requires an inordinate application
of force that cannot be sustained indefinitely.”57Astonishingly, despite its mortifying zeal, the
Soviet police state never managed to create a wholly propertyless society. After the first years of
communism produced famine and collapse, Lenin instituted the New Economic Plan, which
sought to increase productivity by allowing producers keep more of what they made. The New
Economic Plan was shut down only a few years later, but when the Soviet government again
allowed farmers to have private gardens and to keep the crops they grew there, the result was a
booming black market. For the rest of the Soviet Union’s history, the government would alternate
between periods of relative thaw, during which private property was tolerated to some degree,
and periods of freeze, when it was again confiscated by the state.58 Meanwhile, Soviet citizens
bickered jealously over even small pieces of property59 and found ingenious ways to hide
treasured belongings. The Croatian writer Slavenka Drakulić recalled how she cherished the
rare Italian doll some relatives bought for her. Such dolls were unavailable back home, and
Drakulić’s girlfriends made do with paper dolls instead. “Girls from my class would come to my



home after school just to see the doll. Or, rather, not just a doll but an icon, a message from
another world, a fragment of one reality that pierced into the other like a shard of broken
glass. . . . [F]or the first time in my life I felt I owned something important[.]”60 But probably
nobody better expressed the tragedy of the communist experience than the novelist Ayn Rand,
who escaped from the Soviet Union in the 1920s and published a novel, We the Living, about
the country she left behind. “Don’t you know,” her main character asks a Soviet soldier, “that
there are things, in the best of us, which no outside hand should dare to touch? Things sacred
because, and only because, one can say, ‘This is mine’?”61From the most primitive societies to
the most sophisticated, from ancient history to the present day, from robust free-market societies
like pre-1997 Hong Kong to the darkest tyrannies on earth, such as present-day North Korea, no
society has ever existed without at least some concept of private property. Even societies that
have tried hard to eliminate it and persecuted people who tried to defend it have failed to erase it
completely. The reason is that private property is a natural and vital part of human existence.62
People flourish only in societies where they can keep the things they earn and create a sphere of
personal autonomy in which they can be themselves.The Soviet Union and many other nations
that tried to abolish property rights found their inspiration in the works of political philosophers
who argued that property rights are not natural but rather are the product of social conventions,
which can be changed. For example, Jean-Jacques Rousseau and Karl Marx (who was heavily
influenced by Rousseau) contended that property is an artificial invention, and a basically
corrupt one, which is taught to us through a sort of cultural propaganda instituted by the
wealthy.63 According to this theory, humanity originally lived in perfect harmony with nature, in a
life of “noble savagery,” without property or the selfish, individualistic attitudes it causes. Man in
that state was supremely happy. As Allan Bloom explains, this Rousseauian natural man lives in
the moment, in primitive, unworried simplicity. “He is not frightened of death because he cannot
conceive it; he only avoids pain. He has no need to fight his fellow creatures except when there
is a scarcity of the bare necessities.”64 But humanity fell from this Eden and became alienated
from nature when it developed reason and private property. These things made man rational,
competitive, selfish, and unequal. Those who obtained the most property then decided that the
best way to protect it was to create government.Government, and the rules upon which it is
founded, including the rules of private property, exists only to perpetuate that inequality. By
overthrowing the system and creating a truly equal society—one with no private property—man
could once again enjoy real freedom. All activity would then be organized to serve the “general
will” of society. This is not to be confused with the will of the majority or even the will of “all”;
instead, the general will is the will of the “people as a whole,” cleansed of selfishness by a
dictator whose powers would be unencumbered by the barriers of private property. Obeying the
general will would prevent self-interest and individualism from once again creating inequality and
unhappiness.Marx and his followers made what they called a more “scientific” version of this
argument. Before the origin of society, they claimed, human beings lived in a state of “primitive
communism,” in tribes that shared the product of all labor in common. Before the invention of



agriculture, this primitive communism enabled people to live without the problems of
overpopulation and isolation. But with the advent of farming, a “social surplus” was created—that
is, more food was produced than was consumed. How to divide that surplus became a problem,
and the solution was devised by wealthier, sneakier members of the community: they invented
the idea of private property, to monopolize as much of the surplus as possible. Property rights,
therefore, are inherently connected with inequality, oppression, and the exploitation of the poor.
Because the rules on which modern society is based rest on the idea of private property, Marx
continues, civilization itself leads to inequality, selfishness, and poverty. The anti-social concept
of ownership corrupts everything, including even the deepest parts of people’s minds. In Marx’s
words, “It is not the consciousness of men that determines their being, but, on the contrary, their
social being that determines their consciousness.”65 And since the existence of property rights
“determines the consciousness” of everyone in society, no transaction can really be the product
of a free agreement, even though the people involved may think it is. An employee, for instance,
may think he or she is freely choosing to work for an employer, but in reality he or she is being
exploited and robbed of his or her freedom. People are controlled, subtly, by the wealthy
manipulators of society, through the very idea of ownership. To make people really free,
therefore, we must abolish private property and build a society in which individual acts are
organized by “society as a whole.”Such theories have several flaws, not the least of which is that
they are not supported by history. No evidence exists that humans ever lived in any state of
“primitive communism.” Private property is a natural part of the way humans live and flourish.
Moreover, private property, and especially the private ownership of “surplus” capital, is
enormously beneficial to society—particularly to those who are least well off—because those
who own surplus capital can invest it in experimental new enterprises that raise the standard of
living and create jobs. Those innovations make every hour of labor more productive, which gives
rise to more food, more goods, and even more leisure time.Worst of all, however, Rousseau’s
and Marx’s theories are profoundly hostile to individual initiative and even to the notion that
individuals can think for themselves. This makes room for dangerous levels of control by
government. If people’s minds are made up for them by the “relations of production” that are
“independent of their will,” then little room exists for important spiritual values such as
independence, integrity, or self-determination. The terrible crimes that communist societies have
committed against people are the direct consequence of Marx’s rejection of individualism. In
Marxist societies, individuals are generally considered expendable—tools the government may
use to accomplish what it considers the “public good.” Because the “public” is virtually
impossible to identify, and what is “good” for it is always open to debate, such a perspective
allows government to get away with doing almost anything, no matter how cruel. And the
eradication of private property ensures that the people have no refuge against tyranny. When
Mao Zedong proclaimed China’s Great Leap Forward in 1958, private farming was proscribed
and private households abolished. Rural communities were forced into factory labor or ordered
to produce steel in backyard furnaces, on pain of imprisonment or execution. In desperation,



some melted down their farming tools and kitchen pots. Somewhere around 45 million people
perished.66 The economy only worsened.The idea of property rights originates not with social
agreement, but with individuals who deserve to keep the things they earn and inherit and to use
the things that belong to them. No basis exists for the belief that property is created by society or
government. Yet political and legal intellectuals still widely espouse that belief. For example, law
professor Cass Sunstein has argued that “governmental rules lie behind the exercise of rights of
property, contract, and tort,” so that a regime of private property is itself simply a creation of the
state; thus the state may change the rules—depriving people of what they absurdly suppose are
“their” things—whenever doing so is in society’s interest. “A major problem with the pre–New
Deal framework,” he writes,was that it treated the existing distribution of resources and
opportunities as prepolitical and presocial . . . when in fact it was not. . . . [The] private or
voluntary private sphere . . . was actually itself a creation of law and hardly purely voluntary.
When the law of trespass enabled an employer to exclude an employee from “his” property
unless the employee met certain conditions, the law was crucially involved. Without the law of
trespass, and accompanying legal rules of contract and tort, the relationship between employers
and employees would not be what it now is; indeed, it would be extremely difficult to figure out
what that relationship might be, if it would exist in recognizable form at all.671. Why Property
Rights Are ImportantFrank Bugryn and his three elderly siblings owned two houses and a
Christmas tree farm in Bristol, Connecticut. The family had lived on the 32-acre homestead for
more than 60 years when city officials decided the Bugryns’ land would produce more tax
revenue if it were owned by the Yarde Metals Corporation instead. Because the property was
next to a state highway, the company hoped to construct a large sign and entranceway to attract
more business. But the Bugryns refused to sell, so in 1998 the city decided simply to take the
land from them and give it to Yarde Metals. It resorted to the traditional government power of
eminent domain. Frank and his family asked a state court to stop the city. “I don’t want to go
anywhere,” Frank told the court. “My parents built the family house in 1939, and I built my own
house on the property 42 years ago. I’m almost 78. Where am I going to go now?” The Bugryns
argued that the Fifth Amendment to the U.S. Constitution bars government from using eminent
domain except for a “public use,” and in their case, the city was taking the land not for a public
use, but for the private use of Yarde Metals. Nevertheless, the city argued that the taking was
justified because, as Mayor Frank Nicastro testified, the industrial park would “build up the tax
base,” which was “in the best interest of the future growth of the city.”1 The court refused to
intervene, holding that the condemnations of the Bugryns’ homes “do not . . . constitute serious
or material injuries.”2 The Bugryns appealed, only to see the community rally against them. Even
the nearby newspaper, the Hartford Courant, editorialized repeatedly in favor of the city. Finally,
the Connecticut Appellate Court rejected their appeal, and the city continued its plans—even
though by this time the lawsuit had taken so long that Yarde Metals had given up and moved
away. The state supreme court declined to take the case, and the Bugryns were ordered to
leave. In 2004, when the family still refused to vacate their homes, the city initiated proceedings



to evict them. Once again, the Courant attacked them in an editorial, calling their resistance a
“public farce” and a “melodrama” and denouncing the family for “stall[ing] and draw[ing] upon the
public’s sympathy.”3 Meanwhile, 76-year-old Michael Dudko, husband of one of the Bugryn
sisters and a Polish immigrant who at the age of 15 had been abducted by the Nazis and forced
into farm labor, suffered a relapse of cancer and died. After a nearby radio station ran a story
about the Bugryns’ plight, an anonymous, irate telephone call forced the police to post a guard
in the mayor’s office.4 Relations within the Bugryn family became strained; when one sister
failed to leave her house in time, her nephew took the city’s side, telling reporters that “people
are pointing the finger at the mayor and the council and city officials, but all they’re really doing in
taking the property is using an eminent domain system that was given to them by the
legislature.”5 The reverberating effects of eminent domain not only disrupted the family and the
community; they also bred a sense of disillusionment best expressed by Frank Bugryn himself,
who told a reporter, “I’m a veteran of World War II; I fought for our freedom, democracy. But it
seems 60 years later it doesn’t work.” The family was eventually forced out. Frank’s grandson,
Michael Dudko, described how he felt about the whole experience. “It has become an act of
stealing,” he wrote. “Citizens’ private property rights are totally disregarded. You’re cheated on
the value of what they take. There is dishonesty on the part of elected officials [about] why they
are doing what they are doing. Those freedoms we all talk about on the Fourth of July don’t
mean much if our government can make a buck off its citizens by nullifying their validity.”6
Eminent domain—government’s power to force a person to sell his or her home, business, or
other property to the government for a price it deems “just compensation”—is one of the most
extreme forms of government coercion. But where in centuries past that power was used to
construct roads, canals, post offices, or military bases, it has now become a multibillion-dollar
industry. State and local governments now regularly seize people’s property to transfer it to
private companies to “create jobs” and increase tax income for the government.7 In 1999, the
city of Merriam, Kansas, condemned a Toyota dealership to sell its land to the BMW dealership
next door.8 That same year, a Washington state court upheld the city of Bremerton’s
condemnation of 22 homes to resell the land to private developers.9 Mesa, Arizona, condemned
a profitable brake shop to replace it with a more profitable hardware store.10 In one especially
egregious case, billionaire Donald Trump convinced the government of Atlantic City to condemn
the home of an elderly widow so that he could build a limousine parking lot.11 Although a state
court later blocked that condemnation, courts far more often allow bureaucrats to do whatever
they think best with citizens’ property. As attorney Jennifer Kruckeberg writes, “Corporations,
using cities as their personal real estate agents, are proposing the following assignment: ‘Find
me your most prominent location, get rid of what is on it, help me pay for it, and maybe you will
be lucky enough to have me move to your city.’ Such is the state of the current eminent domain
power.”12 In the notorious 2005 case of Kelo v. City of New London, the U.S. Supreme Court
held that the Constitution does not forbid such condemnations, notwithstanding the
constitutional mandate that takings be for a “public use.”13 “Public use,” the Court declared,



means the same thing as “public benefit,” and it’s up to the legislature or the city council to
decide what distribution of property will benefit the public. That decision caused a national
outcry, including a formal resolution by the U.S. House of Representatives expressing its “grave
disapproval.”14 Many state legislatures promptly revised their eminent domain laws after Kelo.
But eminent domain is only one of the many ways by which government takes away our property
rights. The Fifth Amendment requires government to pay owners “just compensation” when their
land is taken from them, yet an expanding array of laws and regulations deprives countless
owners of the value of their land—prohibiting them from using it or selling it or building on it—
without actually forcing them to hand over the deed. Often, owners are denied any
compensation at all for these “regulatory takings” on the theory that the government need not
pay, since it did not actually seize title to the land. But as the Supreme Court has recognized
since at least the 1870s,15 if government can evade the just compensation requirement by
using this technical loophole—taking away the use of land but not the land itself—owners would
be left with an empty title and property rights would be all but meaningless. The beautiful resort
community of Lake Tahoe, which straddles the California-Nevada border, is governed by a
special interstate agency called the Tahoe Regional Planning Agency (TRPA). In 1981, the
TRPA imposed a “temporary moratorium” on all construction in the Lake Tahoe area to give itself
time to study the increasing amount of algae that was polluting the lake’s once-clear water. The
agency’s report, produced in 1984, recommended banning almost all construction in the area,
but a federal court held that those recommendations would still allow too much development,
and it blocked the report’s implementation. Not until 1987 did the TRPA produce a new report,
recommending that every piece of land in the area be subject to individual assessment for
permission to build. But over all that time, the moratorium on construction continued. Some 700
landowners filed suit against the agency, arguing that it had effectively taken away their property
by prohibiting them from using it.16 Almost two decades of litigation followed. In 2000, the Ninth
Circuit Court of Appeals ruled that, although the “temporary” moratorium had barred
construction for more than a decade, the government did not need to pay compensation
because it had not “taken” the land. Two years later, the Supreme Court agreed. Justice John
Paul Stevens, who would later write the Kelo decision, held that the ban on construction was
only temporary, and thus the landowners (some 300 of whom had died by the time the Court
took their case) still might be able to use their property—someday.17 Besides, Stevens
continued, government takes away so much property from so many people that it could not
possibly afford to pay for it. Seriously enforcing the just compensation requirement “would
transform government regulation into a luxury few governments could afford . . . [and] render
routine government processes prohibitively expensive.”18 Because government doesn’t have
the money, it can ignore the Constitution’s guarantee of just compensation. The Bugryn family’s
case, the Tahoe case, and many others like them are individual episodes in a national property
rights crisis. Private property has been a central preoccupation of political and legal thinkers for
many centuries, of course, but these examples demonstrate what some philosophers have



recognized all along: property is central to our lives as individuals and as a society. Any country
that tramples on property rights, that routinely ignores them or violates them, is trifling with one
of humanity’s primary values. Sadly, many of America’s intellectual elite—the nation’s leading
lawyers, judges, political scientists, historians, and policymakers—no longer respect the central
role that private property plays in any healthy society. Testifying before the U.S. Senate on the
subject of eminent domain months after the Kelo case was decided, Thomas Merrill, a Columbia
University law professor who once served as deputy solicitor general of the United States,
expressed astonishment at the public outcry. He found it “remarkable,” he said, “indeed quite
stunning,” that there was such an “overwhelming reaction” against the Court’s decision. It “really
sobered me quite a bit,” he told the senators. “I’ve given a great deal of thought to what it is about
the decision that has caused this. . . . And I think there are many explanations, but I think the nub
of the problem is that the American people believe that property rights are invested with moral
significance. It’s not just a measure of value. It’s something that people think has an important
moral and constitutional dimension.”19 Many academics regard such a notion as a passé
superstition. But the American people are right: property rights do have moral significance and a
constitutional dimension. Property is at the heart of many of the most important aspects of
human life—from our needs for privacy and for fellowship to our impulse to express ourselves
and our need for information to make investments to provide for the future or for emergencies.
Property is central to nearly every important decision we make and to our sense of ourselves as
unique and valuable individuals. That’s why we suffer when our property is taken away. A child
who has his toy stolen by a bully understands the moral significance of property. A teenager who
buys her first car with her own hard-earned money understands. So, too, does the homeowner
who is ordered to give up her family home so that the government can hand over the land to a
private developer to build a convention center, or the family that dreams of building a home on
property they’ve purchased, only to learn that the government refuses to issue a permit. No
person who has lost something precious is surprised at the idea that private property has an
important moral dimension. Property Is Natural Private property is one of humanity’s great
discoveries, like fire, or DNA, or the scientific method. Like fire, property has the ability to release
a kind of unseen power from nature, to transform a desert waste into a luxurious resort like Las
Vegas, for instance. Like DNA, property represents something deeply ingrained in human
nature; no society has ever been found that did not have some concept of property. And, of
course, we can ignore what property rights teach us, just as we can ignore the scientific method.
But the results won’t be good. The concept of private property is much older than written history.
The Greek philosophers Plato and Aristotle debated the role property should play in a society,
and in the years since, virtually every political thinker has discussed how property relates to
social life. The universality of property suggests immediately that the concept is not just an
arbitrary social creation. Instead, property is something common to all human beings as human
beings—it doesn’t have to be taught to people because it is natural. Many animals have a sort of
personal sphere of privacy—a region around themselves where they don’t allow others or where



they allow only a few intimates. This tendency is closely related to the basic drive of any
organism to preserve itself from harm and to protect its territory and its resources.20 Human
beings, too, naturally develop a concept of “mine” in parallel with their development of self.
Children discover the word “mine” very early on, and they seek to exclude others, even their own
parents, from things they identify as theirs. Such early development suggests that the concept of
“mine” is not initially taught to children or absorbed by them from the surrounding culture, but
expresses a natural human tendency. A child’s “awareness of his own property rights,” wrote Dr.
Benjamin Spock, comes naturally “because it fits with his growing sense of self and assertion of
self. Early in his second year he becomes conscious of the fact that his body is his.” Indeed,
what children need to be taught is how to share, not how to believe in private property rights!
And many experts on raising children advise parents to take care not to push their children into
“sharing” too hard or too fast. “Most children have too great a need to hang on to their own things
and too little enjoyment of sharing to be able to yield—even for a few minutes,” wrote Spock. “In
fact, I have the impression that when parents make too insistent demands for sharing, it only
makes a child more ‘selfish.’ He feels that not only other children but his parents too are trying to
deprive him of his possessions.”21 Some children have been raised in experimental conditions
in attempts to avoid exposing them to the concept of “mine”; yet they still develop the idea on
their own. Among the most extreme of such experiments was the establishment of Israeli
communes, called kibbutzim (singular: kibbutz), which tried to raise children without the concept
of private property. The experiment was a failure; parents found that only relentless conditioning
could wean children away from natural possessiveness. Although some children finally lost the
concept of property, research suggests that they grew up with a deep sense of alienation and
guilt, and a reluctance to engage in self-expression and friendship.22 The rising standard of
living in the 1950s sparked new desires for household comforts that gradually reintroduced
private property even among the adult kibbutzniks. “When the men who had volunteered for the
British army in World War II returned with electric teakettles or some other small furnishing,”
writes Joshua Muravchik, such trinkets “introduced an intolerable element of inequality. The
solution? Buy a kettle for each household. However, with a teakettle in each dwelling, the first
step had been taken in undermining communal dining. In subsequent similar cycles, each
member was furnished with a refrigerator and then a television.”23 Parents and children
increasingly demanded private sleeping quarters, and by the 1970s, children were rapidly
abandoning the kibbutzim for opportunities elsewhere. Most of the communes gradually
transformed into for-profit factories or resorts, or simply went bankrupt. A sense of self is a
natural need for humans. All animals necessarily distinguish between themselves and the
surrounding environment. Humans, however, engage in this process not only in our physical
capacities, but also in our minds.24 By relying on and manipulating objects, we can expand the
reach of our minds, incorporating the external environment into our thought processes and into
our very selves.25 We use the world around us to construct artifacts that expand our personal
boundaries over the world, to express ourselves, preserve our memories, and improve the



power of thinking. Calculators help us do math problems; diaries help us remember; and homes,
cars, businesses, and other objects enable us to construct and expand our minds in myriad
ways. Just as spiders spin webs, writes philosopher Daniel Dennett, so each human being
“makes a self,”26 through relationships, stories, habits, and ideas, as well as through the things
that we create, preserve, buy, and sell. The nature/nurture debate—the question of whether
property is natural or merely a social construct—thus oversimplifies the rich and dynamic
relationship between property as a cultural or legal institution and our personalities. That
interaction is what we mean by ownership. Consider the simple wedding ring. Invented perhaps
by the ancient Egyptians,27 wedding rings have long been cherished tokens, often handed
down from parents to children and grandchildren. In one sense, the ring is a mere social
convention—any other symbol, such as the Indian bindi, would do just as well. Yet for anyone
who wears one, a wedding ring is not merely a convention. Convention does not give a wedding
ring its value; most husbands and wives would treasure their rings just as much if they were
made of cheap metal as if they were made of gold or platinum, and if their rings were destroyed
or lost, they would still be upset even if they received equivalent payment or even an identical
ring in its place. Nor is a ring simply a token or signal to the outside world. Spouses cherish their
rings regardless of whether they convey to others the message that the wearer is married.
Spouses often use their rings as remembrances or tokens for themselves—reminders of their
own feelings and shared experiences. This was certainly the case for 79-year-old Pedro Panela,
who lost his wedding ring in 2014 while at his job in a Washington state casino. He had stopped
wearing the ring after his wife’s death a year earlier, worried he might lose or scratch it. But his
daughter had urged him to start wearing it again. “I constantly wear my mother’s wedding band,”
she explained. “I wanted my dad to wear his as well. Something for both of us to have to know
she’s always with us.” But Panela had been losing weight, and he noticed the ring missing shortly
after he started wearing it again. His daughter went on local television to ask for its return. “That
ring is probably not worth a lot,” she said. “It came from the Philippines. It was purchased many,
many, many years ago. It’s more the sentimental value of it.” Fortunately, a Good Samaritan
returned the ring.28 Fittingly enough, this method of using objects to construct individual
identities, express values, and join with others echoes the experience of intimacy itself. Love is a
natural experience—not something dictated to us by social conventions. We love based on our
own needs as living creatures of a certain kind. The experience of love is obviously abstract and
ineffable and cannot be reduced to material objects. Yet we wrap it in an elaborate set of social
rules and rituals that simultaneously channel and express the feelings we call “love,” and that
experience would be impoverished without books of poetry, bouquets of flowers, photo albums,
wedding rings—the tiny trinkets or the vast estates—that intimate partners accumulate in their
years together. Our relationships to other owned objects—a family heirloom, a teddy bear from
childhood, an autograph from an admired celebrity, a fancy coat bought with one’s first paycheck
—are also much like the subjective experience of love. We often literally love these things, not for
their material value, but because they represent—physically embody—our values. Property



expresses, preserves, makes tangible, and helps us create and understand our sense of self
and of family. Without them, man is indeed a “poor, bare, forked animal.”29 The most obvious
example of self-expression through private property is the home. Homes are more than
buildings; they are projections, and essential components, of our selves. They are ways in which
we extend our souls into the physical world. This is why being separated from our homes can be
a traumatic experience. “It is commonly observed,” writes Dennett, that old folks removed from
their homes to hospital settings are put at a tremendous disadvantage, even though their basic
bodily needs are well provided for. They often appear to be quite demented—to be utterly
incapable of feeding, clothing, and washing themselves. . . . Often, however, if they are returned
to their homes, they can manage quite well for themselves. How do they do this? Over the years,
they have loaded their home environments with ultrafamiliar landmarks, triggers for habits,
reminders of what to do, where to find the food, how to get dressed, where the telephone is, and
so forth. . . . Taking them out of their homes is literally separating them from large parts of their
minds—potentially just as devastating a development as undergoing brain surgery.30 This idea
was never more beautifully expressed than in the award-winning 2012 film Still Mine. Based on a
true story,31 the movie stars James Cromwell as farmer Craig Morrison, who struggles to build a
small house for himself and his wife, Irene (Geneviève Bujold), who has begun to exhibit
symptoms of Alzheimer’s. When local bureaucrats start harassing him for building without
permits and bar him from selling his fresh strawberries without government approval, Morrison
wonders, “When did we become a country of bureaucrats?” At last he ignores their commands
that he cease construction and risks jail time, not because he thinks their rules too stringent, but
for the opposite reason: because as a skilled craftsman, proud of his workmanship, he is
impatient with officials who don’t understand what building a house or a piece of furniture really
means. He sees the nobility of his craft as a sort of “religion of rules”—not the petty, thoughtless
rules imposed by unthinking bureaucrats, but the profound, timeless principles that have always
formed the background of human life. “I’ve always believed in the tradition of building,” he tells
the judge at his trial. “My father taught me how to see lumber in a living tree. Truth in a wall that
was plumb or a corner that was square.” Part of Morrison’s religion of rules is providing for his
family. Another is the connection between people and the things they own, use, and love. “Do
you remember when I built our dining room table?” he asks Irene. “My father helped me mill the
boards. I put 12 coats of finish on that table.” She smiles. “You were very table-proud back then.”
“The first few years,” he continues, “every nick that table absorbed, I took it personally. It was all I
could see. The dent from a fork, scratch from a skate blade, the ghost of someone’s handwriting
pressed through a single piece of paper. . . . Well, there were a lot of times I regretted not making
that table out of oak. But as the years went by and the scars added up, the imperfections turned
that table into something else. That’s the thing about pine. Holds a lot of memories.” The real
Morrison had built four houses before he started work on the small bungalow in 2007.32 But as
he neared his 90th birthday, he was drawn into a three-year battle with inspectors in his native
New Brunswick, who objected that the home did not comply with Canada’s National Building



Standards. None of their complaints suggested that the house was unsafe, but only that
Morrison’s building style did not meet government specifications. For example, inspectors cited
him for using lumber that lacked the required government stamps. But the reason there were no
stamps was because Morrison, who had run a sawmill for 50 years, milled the lumber himself.
When an independent contractor examined the house, he pronounced it safer than national
standards required. Morrison, he said, had “put in a double floor that you could walk an elephant
across, he had a more sophisticated electrical system than the code called for, the trusses he
built, he built the old way, the way I did it in the 1960s, and he put in a beautiful concrete
foundation. . . . The house was built like a fort.” In the end, the judge refused to send Morrison to
jail for ignoring the compliance orders, and the bureaucrats allowed the couple to stay in their
home. But they made the Morrisons sign a waiver promising not to sue the government if the
house fell down. (It remains standing today.33) Before his death in 2013, at the age of 94,
Morrison reflected bitterly on his experience. “All I wanted to do is build a house, and I was
treated as if I was some kind of outlaw,” he said. “Our soldiers fought two world wars to preserve
our freedom, but where is it?”34 What we own doesn’t just tell us about ourselves; in some ways,
it allows us to be ourselves in the first place. People express themselves through objects, not just
in art, but in the homes they decorate, the jewelry they wear, and even the kinds of cars they
drive. As Virginia Postrel explains, the things people own allow them to join subcultures with
which they feel a connection. “A mid-twentieth-century homemaker who furnished her dining
room with Colonial reproductions was engaged not in time travel or archaeology but in self-
expression: I like that. I’m like that.”35 This is also true of such personal property as keychains,
wristwatches, shoes, or necklaces. We wear buttons or baseball caps with logos that identify us
with political causes or musical styles, or find other ways to differentiate ourselves from others
and demonstrate membership in groups. We use property as a cultural signal. Without the ability
to own and use such objects, our senses of self-definition and self-expression would suffer.
Economists sometimes refer to the distinctive importance that people ascribe to their property
as “sentimental value,” a term sometimes used as a pejorative, as if such value were really
unimportant. But all value is, in one way or another, “sentimental,” because the price of any
object depends only on the needs and desires of people who want to buy or sell it. And
sentimental value is one of the most basic sources of economic value: we associate objects with
people and ideas and experiences and possibilities that are important to us, and those
associations make things precious. Nobody knows that better than people who have had their
property stolen from them. In 1994, Charles Francis Adams of Dover, Massachusetts, suffered a
very unusual theft when burglars made off with a family heirloom: the earliest known portrait of
Thomas Jefferson, painted by Mather Brown in 1786 and originally owned by Charles’s
ancestor, President John Adams.36 Although the portrait was insured for $500,000, it was really
priceless—depicting Jefferson at the age of 43, when he was America’s ambassador to France.
The painting was stashed in a concrete-reinforced safe, but thieves pried the safe open, broke
through the concrete, and made off with the portrait. It took the Federal Bureau of Investigation



two years to find the painting and return it to Adams. “This is a painting that has sentimental
value to the Adamses, and it’s an important piece of American history,” said Adams’s
spokeswoman.37 But historical value and sentimental value are essentially the same thing. The
reason antiques, paintings, or family heirlooms have any value at all is because people treasure
their past and invest objects with the value they associate with that past. Jefferson himself
understood this well. In 1825, the year before he died, his granddaughter Ellen lost several
treasured belongings in a shipwreck—including a writing desk that had been made for her at
Monticello. As a replacement, Jefferson sent her the portable desk on which he had composed
the Declaration of Independence. Objects, he wrote, “acquire a superstitious value because of
their connection with particular persons,” and “surely a connection with the great Charter of our
Independence may give a value to what has been associated with that.” He joked that it might
even someday be “carried in the procession of our nation’s birthday as the relics of the saints are
in those of the church.” But Ellen’s husband recognized the true value of the object: “I feel a
sentiment almost of awe, and approach it with respect,” he wrote. “I would fain consider it as no
longer inanimate, and mute, but as something to be interrogated, and caressed.”38 We say an
object is “priceless” because it is invested with this kind of spiritual value. People also find
sentimental value in property they’ve worked hard for. Property owners believe they have a right
to property because they have earned it—they have put time, energy, labor, and worry into a
house or an invention or a business. That time, energy, labor, and worry belonged, at the outset,
to them—those things, like the food or water they have consumed, are part of their own unique
selves. Somewhere along the line, they chose to mix that labor and creativity—to transform part
of themselves—into the things they come to see as their “own.” They tend to be especially proud
of the things they have earned through hard work. The most obvious example is what lawyers
call “property by creation”: a person’s right to own something because she made it for herself, as
in the story of the Little Red Hen. When she bakes the bread, the Little Red Hen thinks of it as
hers, not because society or the law has given the bread to her, but because she went through
the trouble of making it. Her claim to it is consequently more justified than the claims of the other
animals, who did not create it. Many legal and economic justifications can also be advanced on
behalf of the hen’s right to own the bread, but the important thing is the moral insight that goes
into declaring that she owns what she has made. We don’t ask about how the laws in her
jurisdiction treat property or labor: we say that the bread is hers because she invested her time
and energy in making it. That time and energy cannot be replaced or substituted. To say that the
bread is “hers” is to say that she has, at some point, exchanged a part of her self to make it and
that depriving her of it (or of the money she might make by selling it) would be to deprive her
wrongly of a part of her self. This is not to say that property only belongs to us if we earn it. We
acquire property in many ways—buying and selling, receiving gifts, inheriting—which are just so
long as we have harmed no other person in acquiring it. The most obvious example is our own
bodies. No person earns his or her heart, lungs, and brain; these are gifts or inheritances. But we
have harmed no other person in acquiring them, and no other person has a better claim over our



bodies than we do. Not only are property rights a natural aspect of individual existence, they are
also universal among human societies. For example, contrary to popular mythology, American
Indians had a sense of “mine” and “not mine” and sophisticated rules regarding ownership and
exchange.39 In some cases, they developed complex economies with long-distantance trading
outposts and intricate exchange agreements, all of which depended on property rights.40
American Indians were often justly outraged when whites trespassed on their property or
confiscated it outright. Those seizures—and the U.S. government’s refusal to enforce American
Indian property rights—led to such travesties as the Trail of Tears, in which more than 47,000
Indians were evicted from land that justly belonged to them. Some nations have committed
vastly worse atrocities by trying to eradicate the concept of property entirely. Even where such
societies survived for a time, they did so at the cost of profound infringements on personal
privacy and individual identity. Shakespeare probably put it best. When Shylock is stripped of all
his property at the climax of Merchant of Venice, he begs the duke just to kill him: Nay, take my
life and all; pardon not that: You take my house when you do take the prop That doth sustain my
house; you take my life When you do take the means whereby I live.41 The importance of private
property in enabling people to define their individual personalities is dramatically illustrated by
the experiences of groups, such as the Shakers, that tried to abolish property. Named for the
way they danced and shook during worship, the Shakers established communes in several
states in the 19th century. There they dedicated themselves to the principles of celibacy,
sobriety, and the abolition of private property. But although the Shakers were a peaceful and
unusually successful movement, their rejection of private property came at a high cost: a
ruthless war against individuality and privacy.42 Members of the society all dressed alike,
newspapers were censored, and topics of conversation had to be preapproved by elders.43
Men and women were not allowed to visit each other without a specific reason, or to pass on the
stairs, or to give each other gifts, or to touch; in fact, they were required to keep at least five feet
between them at all times. The whole community was devoted to routine manual labor. One
observer noted that community meetings “were rather dull, as the members had nothing to
converse about save the family affairs; for those who troubled themselves about the things of the
world, were not considered good Shakers. . . . The principal subject of conversation was eating
and drinking. One brother sometimes eulogized a sister whom he thought the best cook, and
who could make the best ‘Johnnycake.’”44 Every aspect of Shaker routine was subject to
inflexible rules, and strict enforcement was maintained by elders who spied through peepholes
and from watch towers.45 By abolishing property rights, the Shakers essentially abolished the
boundaries that separated them from each other or gave them any sense of personal autonomy.
Edward Andrews, a noted expert on the Shakers, concludes that “under such conditions, an
atmosphere of mutual suspicion was almost inevitable; the feeling that one was being spied on
every hour of the day was bound to deprive the individual of dignity and self-respect.”46
Amazingly, despite this relentless attack on individuality and ownership, some Shakers still
managed to satisfy their desires for privacy and individuality; archaeology at Shaker villages has



turned up the remains of a thriving black market in whiskey, perfume, and baldness cures.47 A
much more horrible example of the consequences of attacking the concept of ownership was
the Soviet Union’s effort to abolish private property in the 20th century. The Russian Revolution
of 1917 initiated a catastrophe unprecedented in human history, during which the Soviet
government murdered some 20 million people and imprisoned many millions more in
concentration camps.48 The Soviet war on private property destroyed all safeguards against the
cruelest whims of reigning dictators, and its communist experiment demonstrates, better than
anything ever has, how private property rights serve as a shield, protecting people against
government-sponsored injustice. Shortly after the revolution put him in power, Vladimir Lenin
imposed collective ownership on every business in the country that employed more than four
people. The consequence was total economic collapse. Unable to enjoy the rewards of their
labor, workers lost initiative. Industrial production fell more than 80 percent in seven years, and
grain production fell by 40 percent.49 Lenin relented briefly, but his successor, Josef Stalin,
resumed the cruel policy of collectivization. In 1932, when Stalin ordered Ukraine’s farmers to
turn over an ever-increasing share of their harvest to the state, the farmers rebelled by hiding
their products from government inspectors. Stalin ordered 5,400 of them executed and another
125,000 sent to prison camps.50 Over the years that followed, forced collectivization took the
lives of at least 2 million people—possibly seven times that many.51 Soviet movies, books, and
newspapers were censored. Artists were strictly controlled.52 Soviet authorities, having seized
ownership of theaters, paper mills, and printing presses, restricted what could be published or
performed.53 Secret police watched citizens’ every move, maintaining strict control over art,
science, religion, education, employment, and the military, and often arresting citizens in the
dark of night and subjecting them to brutal and eerily clandestine punishment. Later dictators
were only slightly less cruel. Along with Nazi Germany, the Soviet experience occasioned a new
word: totalitarianism, total government control of all aspects of life. There was no refuge for
dissent or nonconformity and few incentives for creativity. The Soviet economy was almost
always stagnant; shortages and breadlines were features of daily life, and much technological
advancement came from espionage or from copying Western countries. The government
maintained control over the countryside by allowing only its own Machinery Tractor Stations to
own tractors, so that farmers could not risk displeasing the authorities on whom their livelihoods
depended.54 In the cities, a shortage of housing caused by state control of the housing market,
as well as the party’s program to eliminate privacy, led the government to force families to live
together in small apartments.55 Alcoholism became rampant—15 percent of Soviet government
revenues came from the sale of alcohol alone.56 As historian Martin Malia concludes, the heart
of these great evils was the attack on property rights. “For the suppression of private property,
profit, and the market is tantamount to the suppression of civil society and all individual
autonomy. And although this can be approximated for a time, it requires an inordinate application
of force that cannot be sustained indefinitely.”57 Astonishingly, despite its mortifying zeal, the
Soviet police state never managed to create a wholly propertyless society. After the first years of



communism produced famine and collapse, Lenin instituted the New Economic Plan, which
sought to increase productivity by allowing producers keep more of what they made. The New
Economic Plan was shut down only a few years later, but when the Soviet government again
allowed farmers to have private gardens and to keep the crops they grew there, the result was a
booming black market. For the rest of the Soviet Union’s history, the government would alternate
between periods of relative thaw, during which private property was tolerated to some degree,
and periods of freeze, when it was again confiscated by the state.58 Meanwhile, Soviet citizens
bickered jealously over even small pieces of property59 and found ingenious ways to hide
treasured belongings. The Croatian writer Slavenka Drakulić recalled how she cherished the
rare Italian doll some relatives bought for her. Such dolls were unavailable back home, and
Drakulić’s girlfriends made do with paper dolls instead. “Girls from my class would come to my
home after school just to see the doll. Or, rather, not just a doll but an icon, a message from
another world, a fragment of one reality that pierced into the other like a shard of broken
glass. . . . [F]or the first time in my life I felt I owned something important[.]”60 But probably
nobody better expressed the tragedy of the communist experience than the novelist Ayn Rand,
who escaped from the Soviet Union in the 1920s and published a novel, We the Living, about
the country she left behind. “Don’t you know,” her main character asks a Soviet soldier, “that
there are things, in the best of us, which no outside hand should dare to touch? Things sacred
because, and only because, one can say, ‘This is mine’?”61 From the most primitive societies to
the most sophisticated, from ancient history to the present day, from robust free-market societies
like pre-1997 Hong Kong to the darkest tyrannies on earth, such as present-day North Korea, no
society has ever existed without at least some concept of private property. Even societies that
have tried hard to eliminate it and persecuted people who tried to defend it have failed to erase it
completely. The reason is that private property is a natural and vital part of human existence.62
People flourish only in societies where they can keep the things they earn and create a sphere of
personal autonomy in which they can be themselves. The Soviet Union and many other nations
that tried to abolish property rights found their inspiration in the works of political philosophers
who argued that property rights are not natural but rather are the product of social conventions,
which can be changed. For example, Jean-Jacques Rousseau and Karl Marx (who was heavily
influenced by Rousseau) contended that property is an artificial invention, and a basically
corrupt one, which is taught to us through a sort of cultural propaganda instituted by the
wealthy.63 According to this theory, humanity originally lived in perfect harmony with nature, in a
life of “noble savagery,” without property or the selfish, individualistic attitudes it causes. Man in
that state was supremely happy. As Allan Bloom explains, this Rousseauian natural man lives in
the moment, in primitive, unworried simplicity. “He is not frightened of death because he cannot
conceive it; he only avoids pain. He has no need to fight his fellow creatures except when there
is a scarcity of the bare necessities.”64 But humanity fell from this Eden and became alienated
from nature when it developed reason and private property. These things made man rational,
competitive, selfish, and unequal. Those who obtained the most property then decided that the



best way to protect it was to create government. Government, and the rules upon which it is
founded, including the rules of private property, exists only to perpetuate that inequality. By
overthrowing the system and creating a truly equal society—one with no private property—man
could once again enjoy real freedom. All activity would then be organized to serve the “general
will” of society. This is not to be confused with the will of the majority or even the will of “all”;
instead, the general will is the will of the “people as a whole,” cleansed of selfishness by a
dictator whose powers would be unencumbered by the barriers of private property. Obeying the
general will would prevent self-interest and individualism from once again creating inequality and
unhappiness. Marx and his followers made what they called a more “scientific” version of this
argument. Before the origin of society, they claimed, human beings lived in a state of “primitive
communism,” in tribes that shared the product of all labor in common. Before the invention of
agriculture, this primitive communism enabled people to live without the problems of
overpopulation and isolation. But with the advent of farming, a “social surplus” was created—that
is, more food was produced than was consumed. How to divide that surplus became a problem,
and the solution was devised by wealthier, sneakier members of the community: they invented
the idea of private property, to monopolize as much of the surplus as possible. Property rights,
therefore, are inherently connected with inequality, oppression, and the exploitation of the poor.
Because the rules on which modern society is based rest on the idea of private property, Marx
continues, civilization itself leads to inequality, selfishness, and poverty. The anti-social concept
of ownership corrupts everything, including even the deepest parts of people’s minds. In Marx’s
words, “It is not the consciousness of men that determines their being, but, on the contrary, their
social being that determines their consciousness.”65 And since the existence of property rights
“determines the consciousness” of everyone in society, no transaction can really be the product
of a free agreement, even though the people involved may think it is. An employee, for instance,
may think he or she is freely choosing to work for an employer, but in reality he or she is being
exploited and robbed of his or her freedom. People are controlled, subtly, by the wealthy
manipulators of society, through the very idea of ownership. To make people really free,
therefore, we must abolish private property and build a society in which individual acts are
organized by “society as a whole.” Such theories have several flaws, not the least of which is that
they are not supported by history. No evidence exists that humans ever lived in any state of
“primitive communism.” Private property is a natural part of the way humans live and flourish.
Moreover, private property, and especially the private ownership of “surplus” capital, is
enormously beneficial to society—particularly to those who are least well off—because those
who own surplus capital can invest it in experimental new enterprises that raise the standard of
living and create jobs. Those innovations make every hour of labor more productive, which gives
rise to more food, more goods, and even more leisure time. Worst of all, however, Rousseau’s
and Marx’s theories are profoundly hostile to individual initiative and even to the notion that
individuals can think for themselves. This makes room for dangerous levels of control by
government. If people’s minds are made up for them by the “relations of production” that are



“independent of their will,” then little room exists for important spiritual values such as
independence, integrity, or self-determination. The terrible crimes that communist societies have
committed against people are the direct consequence of Marx’s rejection of individualism. In
Marxist societies, individuals are generally considered expendable—tools the government may
use to accomplish what it considers the “public good.” Because the “public” is virtually
impossible to identify, and what is “good” for it is always open to debate, such a perspective
allows government to get away with doing almost anything, no matter how cruel. And the
eradication of private property ensures that the people have no refuge against tyranny. When
Mao Zedong proclaimed China’s Great Leap Forward in 1958, private farming was proscribed
and private households abolished. Rural communities were forced into factory labor or ordered
to produce steel in backyard furnaces, on pain of imprisonment or execution. In desperation,
some melted down their farming tools and kitchen pots. Somewhere around 45 million people
perished.66 The economy only worsened. The idea of property rights originates not with social
agreement, but with individuals who deserve to keep the things they earn and inherit and to use
the things that belong to them. No basis exists for the belief that property is created by society or
government. Yet political and legal intellectuals still widely espouse that belief. For example, law
professor Cass Sunstein has argued that “governmental rules lie behind the exercise of rights of
property, contract, and tort,” so that a regime of private property is itself simply a creation of the
state; thus the state may change the rules—depriving people of what they absurdly suppose are
“their” things—whenever doing so is in society’s interest. “A major problem with the pre–New
Deal framework,” he writes, was that it treated the existing distribution of resources and
opportunities as prepolitical and presocial . . . when in fact it was not. . . . [The] private or
voluntary private sphere . . . was actually itself a creation of law and hardly purely voluntary.
When the law of trespass enabled an employer to exclude an employee from “his” property
unless the employee met certain conditions, the law was crucially involved. Without the law of
trespass, and accompanying legal rules of contract and tort, the relationship between employers
and employees would not be what it now is; indeed, it would be extremely difficult to figure out
what that relationship might be, if it would exist in recognizable form at all.67
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Mike Mertens, “Liberty, Flourishing and the critical importance of Property Rights. This updated
edition of the Cornerstone of Liberty is the one of the best, if not the best, end-to-end
articulations and defenses of property rights I have read. This concise and well-written volume
covers the importance of property rights morally and practically while offering steps we can take
to end the erosion of property rights that has been occurring in the United States over the last
century.The book has 4 chapters (covering 160 pages), all of which are excellent, but I want to
draw attention to the first and last chapters as they are truly outstanding. The first chapter
covers “Why property rights are important” and stresses the moral and practical benefits of
property rights as well as true horrors of life without property.The discussion of sentimental value
(wedding rings, family heirlooms, personal mementos, etc.) has this wonderful quote on the tie
between property and our values: “ We often literally love these things, not for their material
value, but because they represent – physically embody – our values.” The entire chapter
explains important theoretical concepts and ideas (property as natural, the “right to huddle”,
“expressive association”, “the tragedy of the commons”, etc.) with vivid, real life examples and
quotes. The passages from Frederick Douglass on ownership and slavery were especially
meaningful to me as Douglass has been a hero of mine since childhood. The horrors of life
without property are also demonstrated in a dramatic fashion to show what the absence of
property rights means in practice.After covering “The Place of Property Rights in the American
Constitution” and “State of Property Rights Today”, the Sandefur’s discuss “A Path to Reform” in
the final chapter. They highlight the reforms that are working in Arizona under Proposition 207 as
well as a series of ideas for regaining the property rights we have lost and protecting them into
the future. Most importantly, they stress the need for individuals to fight for their right to property
by returning to the fundamental principles upon which that rests. The Sandefur’s practice what
they preach - they are working hard in defending property rights through this book and the
institutions they work for.I highly recommend reading this book and joining them in the battle for
defending property rights as a means to fulfilling one’s own life and happiness by protecting the
things we value and love while securing the foundation of human liberty.”

makeuplover, “Excellent resource on property rights. Excellent resource on property rights. Lots
of references to anyone seeking a better understanding of property rights.”

Arizona Wayne, “Property Rights-How to Restore Them and Why We Need to. Excellent read! I
was blown away with the real world examples of how over zealous bureaucrats have taken
property rights away. This book lays the foundation of how important private property rights are,
examples of where we are losing or have lost them, and a clear path to get back on track where
we need to be. I learned a great deal by reading this book and highly recommend it. I'm inspired
to be part of the solution to turn back the horrible mess we have and bring back property rights



to where they should be. I believe most people would be shocked to find out how far we have
slipped down the slippery slope. Just do a search on "Civil Asset Forfeiture" read some of the
outrageous things going on, buy the book, read it and get involved.Kudos to the authors,
Timothy Sandefur and Christina Sandefur; job well done! I must point out they are from the great
state of Arizona.”

M. Downing, “A necessary read. This book is about 160 pages of good information on what is
happening to people's property rights. It is very interesting and somewhat scary when you see
how our government has misinterpreted the property rights laws and how the Supreme Court is
going along with it. Lots of information in this book that will help you if you find yourself involved
in an imminent domain situation.  It can happen to anyone anywhere.”

Ebook Library Reader, “A book about freedom - a must read for all Americans. Fantastic book. I
bought three copies to give away. Doesn't matter if you are a republican or a democrat, this is a
book for Americans who love freedom.”

Marc W Hunt, “Five Stars. Very good book. Shows how much government has eroded the rights
of property owners.”

Lucky 7, “Five Stars. Never thought about the connection between property and liberty like this.
They made me think.”

The book by A. L. Dawn French has a rating of  5 out of 4.5. 16 people have provided feedback.
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